




Before addressing contract terms, RFP

Review possible negative outcomes‐
likelihood and severity of consequences 

Involve project supervisors/end users and 
legal counselg



Loss of state monies—additional expense
Damage to state property
Injury to employees and the public
Loss or damages to contractor, vendor or 
client
Public in general
Third‐party claims



Background/safety records

Prior experience with contractorPrior experience with contractor

References

Safety addressed in RFP/selection process



Will the State retain possession of premises

Will the contract involve work beingWill the contract involve work being 
performed in areas that are open to the 
publicp

Inspection following completion of project

Expertise to undertake inspection



Is there something unique about the work, it’s 
location, or methods that gives rise to a need 
to take special precautions above the ordinary 
care expected of any contractor 

e.g. driving vs excavation by path used for travel

Are there recognizable dangers inherent in theAre there recognizable dangers inherent in the 
work to be performed  



Have you selected a competent and safe contractor or are 
?you unsure?

Is the work to be performed on property owned, leased or 
controlled by the State? Will the specific area of work becontrolled by the State?  Will the specific area of work be 
open to the public?

What level of danger arises from the contemplatedWhat level of danger arises from the contemplated 
activities? Are there risks beyond those a person of 
ordinary prudence would contemplate that need to be 
dd d?addressed?

What safety and other precautions is the contractor 
responsible for and what is the State responsible for? Toresponsible for and what is the State responsible for?  To 
what extent will the contractor’s expertise be relied upon?



Traditional rule of no liability for errors or 
f d domission of independent contractor

Exceptions giving rise to potential vicarious 
li bililiability
Exceptions based upon State’s 
di /d i i lidirect/derivative negligence



Liability that is imputed to a person without 
fault based upon a special relationship or 
status
Makes one person responsible for the 
negligence of another person even if that 
person has himself exercised reasonable care

Work that involves peculiar risk of harm inWork that involves peculiar risk of harm in 
absence of precautions
Work that involves inherently dangerous activity
Work on land open to the public or while in 
possession
Work involving abnormally dangerous activityWork involving abnormally dangerous activity



Liability arising from a failure to exercise 
reasonable care as it relates to the acts or 
omissions of the contractor/vendoromissions of the contractor/vendor
Passive negligence with active negligence coming 
from the contractor/vendorfrom the contractor/vendor

Negligent selection of contractor
Failure to provide for precautions to be taken by the 

h h h hcontractor in the contract or otherwise where there is 
a peculiar risk of harm in the absence of such 
precautions
Failure to supervise contractor on property open to 
the public
Failure to inspect work of contractor after completionFailure to inspect work of contractor after completion
Negligence in exercising retained right of control



Avoid—Alternatives that pose less risk

A t d Miti t St tAccept and Mitigate—State 
responsibilities and retained control

Transfer—Indemnification/Hold Harmless 
provisions, purchased insurance



Reinforce agency decisions on delegated 
responsibilities and contractor expertiseresponsibilities and contractor expertise

State’s risk financing based upon state 
l lemployees only

Transferring active negligence of state g g g
employee is not the intent



NDCC § 32‐12.2‐17—Presumption that service contracts 
di il l i i d ifi i f i iordinarily only require indemnification for vicarious 

liability claims;  more stringent indemnification requires 
approval from Risk Management
NDCC § 32‐12.2‐13—An agreement between the State 
and a Political Subdivision may not contain a provision 
that requires one party to assume the liability of the 
other or the liability of a third party or to bear the costsother or the liability of a third party or to bear the costs 
of defense of actions against the other or against a third 
party
NDCC § 9 08 02 1 C iNDCC § 9‐08‐02.1—Construction contracts cannot 
require contractor to indemnify owner or his agent for 
errors or omissions in contract plans and specifications
Anti‐Indemnity Statutes prevalent in other state



Limited/Vicarious Indemnification
Contractor assumes responsibility for claims for its 
l l l f f l

p y
sole or proportionate level of fault 

Intermediate Indemnification
Contractor assumes responsibility for claims thatContractor assumes responsibility for claims that 
result from its acts or omissions even where the 
indemnitee is also at fault.  In State contracts, 
focus should remain on derivative/passivefocus should remain on derivative/passive 
negligence claims, not a State employee’s active 
negligence

Broad Form IndemnificationBroad Form Indemnification
Contactor assumes responsibility for all claims 
arising out of work regardless of fault – requires 
authorization – SFN 58571authorization  SFN 58571



Risk Management Template Language:
Contractor agrees to defend indemnify and hold harmless theContractor agrees to defend, indemnify, and hold harmless the 
state of North Dakota, its agencies, officers and employees (State), 
from and against claims based on the vicarious liability of the State 
or its agents, but not against claims based on the State’s 
contributory negligence comparative and/or contributorycontributory negligence, comparative and/or contributory 
negligence or fault, sole negligence, or intentional misconduct.

Comparable Language:
d f d d f d h ld h l hContractor agrees to defend, indemnify and hold harmless the 

state of North Dakota, its agencies, officers and employees (State), 
from any and all damages, liabilities, losses or expenses (including 
attorneys’ fees, costs and expenses of litigation) due to personal 
i j t d b th i l di b t t li it d tinjury or property damage, or both, including, but not limited to, 
any and all claims, demands, causes of action, proceedings or suits 
for bodily injury, illness, disease, death, property damage or loss, 
loss of use, maintenance, cure, or wages arising from or on 
account of any negligent error act or omission of Contractoraccount of any negligent error, act or omission of Contractor, 
provided that under no circumstances shall Contractor be 
responsible for the negligence of the State.



Risk Management Template Language:
Contractor agrees to defend, indemnify, and hold harmless the 
state of North Dakota, its agencies, officers and employees (State), 
from claims resulting from the performance of the contractor or 
its agent including all costs expenses and attorneys' fees whichits agent, including all costs, expenses and attorneys  fees, which 
may in any manner result from or arise out of this agreement 
except claims based upon the State’s sole negligence or 
intentional misconduct.

Comparable Language:
Contractor agrees to defend, indemnify, and hold harmless the 
state of North Dakota its agencies officers and employees (State)state of North Dakota, its agencies, officers and employees (State), 
from and against claims based on the vicarious and derivative 
liability of the State or its agents, but not against claims based on 
the State’s active negligence, sole negligence, or intentional 
i dmisconduct.



Duty to defend is broader than the duty 
of indemnification

Contract language should include the 
duty to defend

Additional insured status ordinarily will 
provide right to immediate defenseprovide right to immediate defense



Statutory Requirement—additional insured or 
equivalent form of protection
Reinforces indemnification obligations
Obligations under contractual liability and as 
an additional insured are not the same
Provides access to defense under contractor’s 
policy
Prohibits potential subrogation issues



There are many different additional 
insured endorsements

Obtain copies of the endorsements and 
policies, particularly where there are 
higher risks



Requires written contract

Some blanket provisions will provide thatSome blanket provisions will provide that 
the coverage limits will be the lesser of the 
policy coverage or what is required in the p y g q
contract

Often no completed operations coverageOften no completed operations coverage



Many additional insured endorsements 
only provide coverage for on‐going worky p g g g

Completed operations coverage for an 
additional insured does not operate as tailadditional insured does not operate as tail 
coverage, but rather only during the policy 
periodperiod



Purpose of the AIE is to make thePurpose of the AIE is to make the 
contractor’s insurance primary and 
noncontributoryy

Underlying policy or endorsement may 
provide that coverage is excess of otherprovide that coverage is excess of other 
available insurance 

RM template language designed toRM template language designed to 
address—review policy and endorsement 
if high risk



Risk Management GuidelinesRisk Management Guidelines
Template Language

Need to tailor to the risks and specifics of the p
contractual relationship
Unnecessary provisions may delay receipt of 
certificate of insurance and endorsementcertificate of insurance and endorsement
Careful with language—e.g. severability of interests

Recommended limits are minimum limits 



Certificates provide a snap shot of 
coverage in place at a given moment in 
timetime

Certificates do not modify the underlying 
policy and cannot reflect anything that is 
not part of the underlying policy



RM template language provides for prior 
notice of any significant modification or 
cancellation of coveragecancellation of coverage

Most standard additional insured 
endorsements do not provide for notice of 
cancellation—evaluate risk and need for 

inotice



North Dakota law only allows a limitation of 
liability provision in certain contracts and 
for certain types of lossfor certain types of loss

Software, communication, electronic 
equipment and related servicesequipment and related services
Economic forecasting
Direct loss may not be limitedDirect loss may not be limited



/Many standard vendor/contractor drafted 
agreements will contain provisions that state 
officials and employees do not haveofficials and employees do not have 
authority to sign

Edit cross out offending provisions provideEdit, cross out offending provisions, provide 
state drafted agreement
Involve legal counselg



Address consequential loss/business 
interruption costs—liquidated damages

Reliance/warranty disclaimers

R i d ibili iRetained responsibilities

Select another vendor



Contractual assumption of liability is notContractual assumption of liability is not 
covered under the RM Fund

Unlimited contractual assumption of liabilityUnlimited contractual assumption of liability 
against future general fund appropriations not 
permissiblep

Mutual indemnification clause subject to the 
same restrictionssame restrictions

RM Fund is not insurance—obligations under 
NDCC 32‐12 2 cannot be modified by contractNDCC 32‐12.2 cannot be modified by contract



When preparing a contact you may need to seek input from several entities specifically the entityWhen preparing a contact, you may need to seek input from several entities, specifically the entity 
that has the authority to answer and is the subject matter expert of your question(s).  The chart below 
provides a general outline of the entities that play roles in contract preparation.  
Please Contact the Appropriate Entity and use its resources to ensure your entity’s 
contracts are legal and in the best interest of the State.  g

ATTORNEY GENERAL'S 
OFFICE/LEGAL COUNSEL

• Review legal basis for 
t ti l thi d t l i

RISK MANAGEMENT
• Liability exposures
A i t ith i &

potential third party claims 
& other legal risks

• Review contract terms: 
indemnification,  choice of 
law, venue, limitation of 
liability, termination, etc

PROCUREMENT
• Purchasing laws, rules 
and guidelines
Bid RFP th • Assist with insurance & 

indemnification 
provisions

• Assist with risk analysis

• Address related legal 
questions

• Bid, RFP, other 
templates

• Assist with 
procurement process

• Ensure that risks are 
addressed

CONTRACTING STATE ENTITY
•Determine authority  to 
enter into contract

• Determine scope
• Evaluate risks and present to 
procurement and legal



Risk Management – www.nd.gov/risk
Risk Management Guidelines to ManagingRisk Management Guidelines to Managing 
Contractual Risk –
www.nd.gov/risk/sample‐documentsg p

State Procurement – www.nd.gov/spo
Agency Centerg y
Laws, Rules and Guidelines

Office of Attorney Generaly
Contract Drafting Manual –
www.ag.nd.gov/Manuals/Manuals.htm


