PROTEST RESPONSE – MUTUAL AGREEMENT OF RESOLUTION
(March 2017)

This letter is intended to be used by a procurement officer when a protest has been resolved by mutual agreement.   
[bookmark: _GoBack]
If you receive a protest, review N.D.C.C. § 54-44.4-12, N.D.A.C. § 4-12-14 and the protest and appeals tab in your State Procurement Manual.

It is recommended that you also have your agency’s procurement liaison or your supervisor review the procurement file when a protest is received.  An agency should involve its legal counsel before finalizing a protest response.  You may also seek assistance of the State Procurement Officer assigned to your agency.

If you have already issued an award notice, notify the intended successful vendor that the award has been stayed until the protest is resolved.  (See the Protest Stay of Award Template) on the OMB website.

You must respond to an offeror or bidder protesting within seven (7) calendar days after receiving the protest. If you need additional time, you may extend additional seven calendar days (See Protest Response Extension Template).

The following format is recommended for a protest response: 1) Define the Issue, 2) Cite the applicable laws, rules, and documents that apply, 3) Explain how the rules apply, 4) Reach a conclusion.  The response should cover points in a clear and concise manner.
 
Your response must provide a written decision containing the basis for the decision and inform the protestor of their right to appeal. 

The protest response letter must be sent by certified mail.  You can also call the company to explain the decision and follow up with the certified letter. You can send the letter attached via e-mail, but also send a certified hard copy.

The vendor may appeal a denied protest to the OMB State Procurement Office, so please provide a copy of your protest response to the State Procurement Officer assigned to your agency through the State Procurement Work Request System.

Contact the State Procurement Office at 701-328-2740 or infospo@nd.gov for assistance or to provide suggestions regarding this template.

NOTE: DELETE THESE INSTRUCTIONS BEFORE PRINTING


STATE OF NORTH DAKOTA
AGENCY OR INSTITUTION NAME
ADDRESS
CITY, STATE ZIP

Date

Certified Mail Insert number Return Receipt Requested

Business Name
Contact Person
Address
City, State Zip

Subject: Insert solicitation number and title

Dear Insert name:

This letter confirms the resolution of the issues raised in the protest submitted by your firm which was received on Insert date protest received.  

During a conversation between Inert names and organizations of person in the meeting or telephone call which took place on Insert date and time of the meeting or call the parties discuss the issues raised in your protest.  We also discussed information provided by the State to support the decisions made by the State.

Insert a summary of the issues and resolution discussed.  (Example: Your protest indicated that the awarded vendor did not meet specifications.  I provided documentation that demonstrates that the awarded vendor did meet the specifications.)

Therefore, the protest has been resolved by mutual agreement, in accordance with N.D.C.C. § 54-44.4-12.

If you disagree with this conclusion that the protest has been resolved, you may appeal this decision to the Office of Management and Budget (OMB) in accordance with N.D.C.C. § 54-44.4-12 and N.D.A.C § 4-12-14-03.  Please address your appeal as follows:

State Procurement Manager 
OMB State Procurement Office
600 East Boulevard Ave.
14th Floor Capitol Tower
Bismarck, ND  58505-0310
Email:  infospo@nd.gov 

Your appeal must be written, state the basis for the appeal, and be received within seven calendar days after you received this decision. You may contact the OMB State Procurement Office at 701-328-2740 to confirm receipt.  The OMB State Procurement Office will respond to your appeal within seven calendar days after it receives your request for appeal.  

Thank you for bringing your concerns to my attention. Please contact me if you have any questions.

Sincerely,

Insert name
Procurement Officer 
E-mail: Insert email 
Telephone: Insert number
TTY Users call: 7-1-1 

cc:  North Dakota State Procurement Office


EXAMPLE

March 11, 2015

Certified Mail 111-0015 Return Receipt Requested  


Acme Manufacturing
Mr. Thomas Douting, President
123 Invention Road
Anywhere, TX 12345

Dear Mr. Douting:

This is in response to your protest regarding our agency’s Request for Proposal (RFP) 110.7-15-01 for Procurement Management Software.  In preparing this response, I read your letter carefully and examined the solicitation and contents of the procurement file.  The findings are to deny the protest for the reasons set out below.

Issue:  The award was protested on the basis that your company was not provided an opportunity to submit a best and final offer.  Your company had the highest technical score, but was not awarded the contract.   

References:  North Dakota Century Code § 54-44.4-10; RFP 110.7-14-01, Section 2.12 Best and Final Offers.

Basis for the Decision:  Section 2.12 provides that discussions and best & final offers “may” be held after the initial evaluation of proposals and before award.  The State is not required to request best and final offers, so award can be made based upon the evaluations of proposals as submitted by offerors. In regards to your proposal evaluation scores, although your company received the highest technical scores, your cost proposal was not the lowest priced proposal received.  You received a score of 15 out of 40 possible points for your cost proposal.  Based upon the weighted cost and technical evaluation criteria as forth in the RFP Section 6, your proposal was determined not to be the most advantageous proposal.

Conclusion:  The State Procurement Office was not required to request best and final offers, and it was fair in its treatment of all vendors.  Based upon these facts, your protest is denied

You may appeal this decision to the Office of Management and Budget (OMB) in accordance with North Dakota Century Code § 54-44.4-12 and North Dakota Administrative Code 4-12-14-03.  Please address your appeal as follows:

State Procurement Director 
OMB State Procurement Office
600 East Boulevard Ave.
14th Floor Capitol Tower
Bismarck, ND  58505-0310
Email:  infospo@nd.gov 


Your appeal must be written, state the basis for the appeal, and be received by the OMB State Procurement Office within seven calendar days after you received this decision. If you submit an appeal by email, please call the OMB State Procurement Office at 701-328-2740 to confirm receipt.  The OMB State Procurement Office will respond to your appeal within seven calendar days after it receives your request for appeal.  

Thank you for bringing your concerns to my attention. Please contact me if you have any questions.

Sincerely,


Faith Foley
Procurement Officer 
Phone: 701-328-0000
Email: ffoley@nd.gov 

NOTE: DELETE THIS EXAMPLE BEFORE PRINTING

