RISK MANAGEMENT ANALYSIS MATRIX AND CLAUSES

(November 2013)

[bookmark: _GoBack]This document contains the Risk Management Analysis and examples of indemnification and insurance clauses found in the Guidelines to Managing Contractual Risk dated November 2013.   


Excerpt from Guidelines to Managing Contractual Risk at:  www.nd.gov/risk/publications/manuals-guides


The RISK MANAGEMENT ANALYSIS MATRIX on the following page provides an overview of the analysis process:
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RISK MANAGEMENT ANALYSIS MATRIX


	
	Indemnification and  Insurance Provisions

	Indemnification and Insurance Provisions

	Rating
	[bookmark: _Toc195086157][bookmark: _Toc195086459][bookmark: _Toc198630250]Definition
	Commodities
	Services	

	[bookmark: LowMatrix]

LOW

Service Agreements:  ▪ 	Inter-Agency & 	Political 	Subdivision; 
▪ 	Professional/Non-	Professional 	Services Not 	Requiring On-Site 	Services; and 
▪ Some Leases 

	
Presents a minimal threat to safety, health and well-being of participants and third parties, has little potential to cause disruption of business schedule, financial loss/increased cost, or degradation of performance.

	
None

or

No Indemnification of Liability with Certificate of Insurance
	
None

or

No Indemnification of Liability with Certificate of Insurance

	
[bookmark: Moderate1Matrix]MODERATE

▪ 	Professional 	Services 	Agreements  	Requiring On-Site 	Services

	
Special intellectual ability required to perform the contracted services some of which will be performed on-site.  On-site generally involves a significant presence or activity, rather than a single visit or classroom training.
	


N/A
	
Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement and Errors and Omissions Coverage


	
[bookmark: Moderate2Matrix]MODERATE

▪ 	DEFAULT for 	Routine Non-	Professional 	Services; and
▪ Routine Leases

	
Potential to cause injury/illness, property damage, some disruption of business schedule, financial loss/ increased cost, or degradation of performance.
	
Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement
	
Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement

	
[bookmark: HighMatrix]HIGH RISK

▪ 	Requires More 	Stringent  	Provisions – 	Requires 	Authorization From 	OMB Director’s 	Designee

	SFN 58571

	
State has little or no supervision or control over contractor’s actions which may cause severe injury/ death, major property damage, significant disruption of business schedule, financial loss/increased cost, or degradation of performance.  

	
Intermediate with Certificate of Insurance and Additional Insured Endorsement
	
Intermediate with Certificate of Insurance and Additional Insured Endorsement

	

[bookmark: PoliticalSubHiringContractor]▪ Political 	Subdivisions 	Hiring 	Subcontractors

	
Could be either Moderate or High Risk as defined above. 
	None

or

•  Political Subdivisions: No indemnification
•  Subcontractors: 
	Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement

	
•  Political Subdivisions: No indemnification 
•  Subcontractors: Limited Vicarious Liability with Certificate of Insurance and Additional Insured Endorsement



[bookmark: _Toc75745284][bookmark: _Toc77055089][bookmark: _Toc88900420][bookmark: _Toc88901212]
The following are examples of indemnification and insurance clauses with instructions for use that comply with N.D.C.C. § 32-12.2-13 and N.D.C.C. § 32-12.2-17, the recommendations of the office of the Attorney General and the Risk Management Division, and the rules and directives of the Procurement Office.  The clauses are intended to either be incorporated into the body of a contract, as appropriate, or be used as an appendix to a solicitation (i.e. Informal Request for Bids, Informal Request for Proposal, Invitation for Bid, or Request for Proposal), and then be incorporated into the purchase order or contract.  Note: Not every recommended insurance requirement will apply to every contemplated contract.

Remember to consult with legal counsel and/or Risk Management when addressing these recommended clauses.

[bookmark: _Toc237332159]SAMPLE SERVICE AGREEMENTS

[bookmark: _Low_Rated_Risk][bookmark: low][bookmark: _Toc237332160]LOW RATED RISK ANALYSIS

[bookmark: Interagency] Agreements Between State Agencies (Inter-Agency) and With Political Subdivisions (if no subcontractor will be used)

Indemnification

None  

Insurance

None

Professional/Non-Professional Services Agreements Not Requiring On-site Services

Indemnification
None OR: The State and Contractor each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.

Insurance
Contractor shall secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.
2) Professional errors and omissions with minimum limits of $1,000,000 per occurrence and in the aggregate, Contractor shall continuously maintain such coverage during the contact period and for three years thereafter.  In the event of a change or cancellation of coverage, Contractor shall purchase an extended reporting period to meet the time periods required in this section.   
3) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $500,000 per occurrence. 
4) Workers compensation coverage meeting all statutory requirements.



The insurance coverages listed above must meet the following additional requirements:

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.  The amount of any deductible or self-retention is subject to approval by the State.  
2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.
3) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  

Note:  The certificate  WILL ONLY reflect coverage in place at the time the certificate is issued.

4) Failure to provide insurance as required in this agreement is a material breach of contract entitling State to terminate this agreement immediately.
5) Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements.

Note:  for high risk contracts, Agencies should consult with the Risk Management Division to evaluate whether to require notice from the carrieR through an endorsement.


[bookmark: _Moderate_Rated_Risk][bookmark: moderate][bookmark: _Toc237332161] MODERATE RATED RISK ANALYSIS

[bookmark: professional1]    Professional Services Agreements Requiring On-site Services	

Indemnification   
Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  This obligation to defend, indemnify, and hold harmless does not extend to professional liability claims arising from professional errors and omissions.  The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary. Any attorney appointed to represent the State must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08.  Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.

Insurance 
Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  
2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.
5) Professional errors and omissions with minimum limits of $1,000,000 per occurrence and in the aggregate, Contractor shall continuously maintain such coverage during the contact period and for three years thereafter.  In the event of a change or cancellation of coverage, Contractor shall purchase an extended reporting period to meet the time periods required in this section.   

The insurance coverages listed above must meet the following additional requirements:

Note:  OPTIONAL SENTENCE IN (1)

“The amount of any deductible or self-retention is subject to approval by the state.” 

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial MEANS OF THE VENDOR to self-retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   

OPTIONAL SENTENCE:  DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.
3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.
4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies that shall not be limited to the minimum limits of insurance required by this agreement or by the contractual indemnity obligations of the Contractor.  
5) The insurance required in this agreement, through a policy or endorsement, shall include:
a) “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;   
b) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it; 
c) cross liability/severability of interest for all policies and endorsements;
d) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary;   
e) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.


Note: SENTENCE (6)

When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

Note:  The certificate  WILL ONLY reflect coverage in place at the time the certificate is issued.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.
8)  Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements. Note: for 
high risk contracts, Agencies should consult with 
NOTE:  FOR HIGH RISK CONTRACTS, AGENCIES SHOULD CONSULT WITH the Risk Management Division to evaluate whether to require notice from the carrier through an endorsement.


Default: For Routine Non-Professional Service Contracts Requiring On-site Services Or Involving Moderate Risk 

Indemnification   
Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Any attorney appointed to represent the State must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08. Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.

Insurance 
Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  
2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.

The insurance coverages listed above must meet the following additional requirements:

Note:  OPTIONAL SENTENCE IN (1)

“The amount of any deductible or self-retention is subject to approval by the state.” 

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial MEANS OF THE VENDOR to self retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   

OPTIONAL SENTENCE:  DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.
3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.
4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies that shall not be limited to the minimum limits of insurance required by this agreement or by the contractual indemnity obligations of the Contractor.  
5) The insurance required in this agreement, through a policy or endorsement, shall include:
a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  
b) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;
c) cross liability/severability of interest for all policies and endorsements;
d) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 
e) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.

Note: SENTENCE (6)

When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

Note:  The certificate  WILL ONLY reflect coverage in place at the time the certificate is issued.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.
8) Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements.

Note:  for high risk contracts, Agencies should consult with the Risk Management Division to evaluate whether to require notice from the carrierthrough an endorsement.


[bookmark: PoliticalSubdivision1][bookmark: _Toc198718022][bookmark: _Toc237332162][bookmark: _Hlt237321912]Agreements With Political Subdivisions When Subcontractor Will Be Hired By Political Subdivision

The following language should be added to the appropriate indemnification and insurance requirements for the subcontractor after a completed analysis if the risks of the subcontract as explained earlier in this section.

Indemnification
Political Subdivision shall require all subcontractors, other than state employed subcontractors, prior to commencement of an agreement between Political Subdivision and the subcontractor, to:  

      Insert: Default Vicarious Liability Indemnification Language	    

Insurance
The State and Political Subdivision each shall secure and keep in force during the term of this agreement, from an insurance company, government self-insurance pool or government self-retention fund authorized to do business in North Dakota, commercial general liability with minimum limits of liability of $250,000 per person and $500,000 per occurrence.  

In addition, Political Subdivision shall require all subcontractors, other than state employed subcontractors, prior to commencement of an agreement between Political Subdivision and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

       Insert: Default Vicarious Liability Insurance Language	


[bookmark: _Toc237332163]HIGH RATED RISK ANALYSIS

[bookmark: high]Agreements Requiring More Stringent Indemnification
For example, contracts for construction, alteration, renovation, or maintenance of a building, structure, highway, road, bridge, water line, railroad right of entry, sewer line, oil line, gas line, appurtenance, appliance or other improvement to real property, including any moving, demolition or excavation, carnival rides.

NOTE:  Use of the following provisions requires authorization from OMB Director’s Designee.  Use SFN 58571 to obtain authorization.

Indemnification  
Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from claims resulting from the performance of the contractor or its agent, including all costs, expenses and attorneys' fees, which may in any manner result from or arise out of this agreement, except claims based upon the State’s sole negligence or intentional misconduct. The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary. Any attorney appointed to represent the State must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08.  Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred in establishing and litigating the indemnification coverage provided herein. This obligation shall continue after the termination of this agreement.

Insurance 
Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:
  
1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  
2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.   
3) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.

The insurance coverages listed above must meet the following additional requirements:

Note:  OPTIONAL SENTENCE IN (1)

“The amount of any deductible or self-retention is subject to approval by the state.” 

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial MEANS OF THE VENDOR to self-retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor. 

OPTIONAL SENTENCE:  DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.
3) The State will be defended, indemnified, and held harmless to the full extent of any coverage actually secured by the Contractor in excess of the minimum requirements set forth above.  The duty to indemnify the State under this agreement shall not be limited by the insurance required in this agreement.
4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies that shall not be limited to the minimum limits of insurance required by this agreement or by the contractual indemnity obligations of the Contractor.  

5) The insurance required in this agreement, through a policy or endorsement, shall include:
a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  
b) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;
c) cross liability/severability of interest for all policies and endorsements;
d) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 
e) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.

Note: SENTENCE (6)

When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

Note:  The certificate  WILL ONLY reflect coverage in place at the time the certificate is issued.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.
8) Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements.

Note:  for high risk contracts, Agencies should consult with the Risk Management Division to evaluate whether to require notice from the carrierthrough an endorsement.

If Contractor’s insurance carrier cannot provide the insurance requirements listed above, Contractor will be required to purchase a project-specific insurance policy on behalf of State including but not limited to an Owner’s Protective Liability insurance policy or a Project Management Protective Liability insurance policy with an occurrence limit of not less than $1,000,000 and an aggregate of $2,000,000.  Said insurance shall be kept in force until the project is accepted by State.

For some large construction projects it may be determined that the most effective insurance would be the purchase of All Risk Builder's Risk coverage.  Requirements for such coverage should include:

All Risk Builder's Risk insuring the interest of the State, contractor(s) and subcontractors of all tiers including coverage on an All Risk basis, including but not limited to, coverage against fire, lightning, wind damage, hail, explosion, riot or civil commotions, aircraft and other vehicles, collapse, flood, earth movement, and coverage available under the so-called Installation Floater.  The policy(ies) for such coverage shall be secured and maintained by contractor in an amount equal to the Full Completed Value of the project.  Any deductible amount under the policy(ies) shall be the sole responsibility of the Contractor.



For operations involving a risk of environmental pollution such as a ruptured pipeline, contractors should be required to provide proof of pollution liability coverage.  Requirements should include:

Pollution Liability.  Contractor shall provide Contractor’s Pollution Liability coverage for Personal Injury, Property Damage and Cleanup Cost arising from pollution conditions caused by the operations of the Contractor for limits of $5,000,000.  Occurrence coverage is preferred but coverage may be provided on a claims-made form that includes a three year tail coverage endorsement.  Coverage shall include contractual liability coverage for claims arising out of liability of subcontractors, loading and unloading, unlimited complete operations, and non-owned disposal site coverage (if applicable).


[bookmark: _Leases][bookmark: _Toc237332164]LEASES

Default (Moderate Risk) Lease Indemnification And Insurance Provisions
[bookmark: _Toc237332166]If the terms of the Lease DO require the landlord to provide snow and ice removal and maintenance on walkways and parking lots or to maintain common areas, or if it is likely members of the public will visit the facility.

Indemnification   
Lessor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  The legal defense provided by Lessor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary.  Lessor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Lessor in establishing and litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement.

Insurance 
Lessor shall secure and keep in force during the term of this agreement and Lessor shall require all subcontractors, prior to commencement of an agreement between Lessor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.  
2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal property located on or in the building in which the leased premises are located for all losses.  
4) Workers compensation coverage meeting all statutory requirements.  The policy shall provide coverage for all states of operation that apply to the performance of this contract.  
5)	Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.



The insurance coverages listed above must meet the following additional requirements:

Note:  OPTIONAL SENTENCE IN (1)

“The amount of any deductible or self-retention is subject to approval by the state.” 

THIS SENTENCE IS NEEDED WHEN THERE IS A QUESTION ABOUT THE financial MEANS OF THE VENDOR to self-retain the exposure.  THIS REQUIREMENT DOES NOT PERTAIN TO LARGE, FINANCIALLY VIABLE POTENTIAL VENDORS. 

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.   

OPTIONAL SENTENCE:  DELETE IF NOT USED
The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.
3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.
4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies that shall not be limited to the minimum limits of insurance required by this agreement or by the contractual indemnity obligations of the Contractor.  
5) The insurance required in this agreement, through a policy or endorsement, shall include:
a) a “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;  
b) a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;
c) cross liability/severability of interest for all policies and endorsements;
d) The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary; 
e) The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.
Note: SENTENCE (6)
nOTE:  sENTENCE (6)

When an additional insured endorsement is required it may take up to 90 days until THE INSURANCE CARRIER PROVIDES it.  MAKE SURE THAT YOU verify receipt of the endorsement WITHIN 90 DAYS.

6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement.  All endorsements shall be provided as soon as practicable.  

Note:  The certificate  WILL ONLY reflect coverage in place at the time the certificate is issued.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.
8) Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements.

Note: for high risk contracts, Agencies should consult with the Risk Management Division to evaluate whether to require notice from the carrierthrough an endorsement.


Low Risk Lease
If the terms of the Lease do not require the landlord to provide snow and ice removal and maintenance on walkways and parking lots or to maintain common areas, or if it is unlikely members of the public will visit the facility, the following indemnification and insurance language is acceptable.  Omit indemnification language for leases with political subdivisions.

Indemnification  (Delete indemnification language for leases with political subdivisions.)
None or: Lessor and Lessee each agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorneys' fees which may in any manner result from or arise out of this agreement.

Insurance
Landlord (or Tenant) shall secure and keep in force during the term of this agreement, from insurance companies or a government self-insurance pool authorized to do business in the state of North Dakota, the following insurance coverages:

1) Commercial general liability, including contractual coverage, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
2) Workers’ compensation coverage meeting all statutory requirements.
3) Property insurance insuring the full and true value of all Landlord’s (or Tenant’s) real and personal property located on or in the building in which the leased premises are located for all losses.

The insurance coverages listed above must meet the following additional requirements:  

1) Any deductible or self retention amount of other similar obligations under the policies shall be the sole responsibility of the Landlord (or Tenant).  The amount of any deductible or self retention is subject to approval by the State.  
2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage.   Less than an “A-” rating must be approved by the State.   The policies shall be in form and terms approved by the State.  “Follows form” means the excess policy must be written with the same terms and conditions as the policy to which it is excess.
3) Landlord (or Tenant) shall furnish a certificate of insurance evidencing the required coverages are in effect and providing that the coverages may not be canceled or modified without thirty (30) days prior written notice to State. 
4) Failure  to  provide  insurance  as  required  in  this  agreement  is  a  material breach of contract entitling State to terminate this agreement immediately.
5) Contractor shall provide at least 30 day notice of any cancellation or material change to the policies or endorsements.

Note: for high risk contracts, Agencies should consult with the Risk Management Division to evaluate whether to require notice from the carrierthrough an endorsement.


