TESTIMONY

Presented by: Melissa Hauer
General Counsel
North Dakota Insurance Department

Before: Health Care Reform Review Committee
Representative George Keiser, Chairman

Date: October 20, 2011

Good morning, Chairman Keiser and members of the Health Care Reform Review
Committee. My name is Melissa Hauer and | am the General Counsel for the North
Dakota Insurance Department. | appear before you to provide an update on the
implementation of the federal health care reform law, the Patient Protection and
Affordable Care Act (PPACA).

1. Update on Federal Activities

Community Living Assistance Services and Supports (CLASS) program.

The Obama administration cancelled the CLASS program because it was determined
the program could not simultaneously meet three important criteria: be self-sustaining,
financially sound for 75 years, and affordable to consumers. The CLASS program
would have allowed working adults to pay for coverage that would provide up to $50 a
day in cash benefits if they became disabled. The money could be used for services

such as in-home assistance or nursing home care.

2. Contractor Work Update

Health Benefit Exchange Planning Grant Update

Exchange Consultant
The Department contractor, HTMS, continues its work to research issues

regarding Exchange planning in North Dakota. A copy of the latest weekly status




report from HTMS is attached. We will continue to provide the committee with

copies of the weekly status report as we receive them from HTMS.

3. Follow Up From Last Committee Meeting

Consumer Operated and Oriented Plan (CO-OP)

As requested at the last meeting, we requested written confirmation from the U.S.
Department of Health and Human Services (HHS) regarding whether a Consumer
Operated and Oriented Plan (CO-OP) will be established in each state. The response,
a copy of which is attached, states that it is HHS’s “...goal to establish at least one CO-
OP in each state consistent with the statutory requirement to ensure funding for one
CO-OP in each state. To the extent that there is not a candidate in a specific state, the
statute allows [HHS] to use this funding to encourage CO-OP development in these

areas where there are no prospective applicants.”

Stakeholder Meetings
As requested at the last meeting, a copy of the consumer stakeholders list is attached.
A survey was sent to the attached list and it was also distributed via news release.

Small Employer Definition

At the last meeting, a question arose as to whether the current definition of “small
employer” in N.D.C.C. § 26.1-36.3-01 should be amended to be consistent with the
definition contained in PPACA and federal regulations. The definition will need to
change eventually but there is still uncertainty regarding the federal definition. The
regulations are proposed and are still subject to comment and possible change. Itis
possible that the requirements for how employees are counted for purposes of
determining the size of the employer may change. Because of this uncertainty, we do
not feel a change to the state law is warranted at this time and would be better

addressed during the 2013 legislative session.



Federal Planning Grant Balance

The federal planning grant balance is currently $768,106.19. The Department
anticipates using approximately $10,000 more of the federal planning grant before
December 1, 2011, and, therefore, expects to be able to transfer $758,106.19 to OMB.

4. Bill Draft Comments

Bill Draft 11.0806.0400 — Exchange Bill

a. Page 1, line 22, and page 26, starting at line 27, state the Exchange board would
be given the authority to increase the premium tax on health insurers. This would
result in uncertainty for insurers regarding their tax liability. There is no upper
limit on the increase that could be levied and the amount of tax could change
every year. Rather than risk this uncertainty and have to deal with the
administrative burden of adjusting their tax reporting and payments, some
companies may simply choose not to do business in North Dakota. In addition, it
would be administratively difficult to collect a tax that is subject to such fluctuation
each year. Forms and computer systems would have to be modified with each
change in the tax rate. Companies, being used to paying one tax rate for a long
period of time, would likely make errors in payment of tax which will require the
state to devote time to following up with those companies and having to request
and review corrected tax statements and impose penalties for late payment of
tax. The bill provides that notice of the change would not have to be made until
October of each year. This would not be enough time to make all of the changes
necessary to the forms and computer systems and implement the new rate by
January 1 and currently the Department does not have the staff to do this work.

b. Page 6, line 30, page 14, line 2, and page 26, line 13 provide that the Exchange
must meet an obligation by a certain date specified “...or later as otherwise
specified by the commissioner...”. It is unclear what authority the Insurance

Commissioner would have to modify the dates specified. If this language is



deemed necessary, perhaps the authority should be given to the Exchange
board or OMB or some other agency or official.

Page 10, line 13 states that only voting members are exempt from the provisions
of N.D.C.C. chapter 51-08.1 (the state Anti-Trust Act). It is unclear why the word
“voting” was added to this sentence but it could mean that nonvoting members

would not be exempt from that law. It is uncertain if that result was intended.

Page 10, line 24 states that the Exchange board shall consult with the Indian
Affairs Commission. As noted at the last meeting, the federal regulations require

Exchanges to consult with Indian tribes.

Page 20, line 14 creates a Navigation office within the Exchange division.
Section 1311 of PPACA requires an Exchange to “...establish a program under
which it awards grants to entities described...” to carry out navigator duties. The
entities described are: “trade, industry, and professional associations,
commercial fishing industry organizations, ranching and farming organizations,
community and consumer-focused nonprofit groups, chambers of commerce,
unions, resource partners of the Small Business Administration, [and] other
licensed insurance agents and brokers...”. The language of the bill does not
provide for state grants to navigators nor does it require the state’s navigators to
be made up of any of the entities specified in PPACA.

Pages 29-32 provide for appropriations to the Office of Management and Budget,
the Department of Human Services, and the Information Technology
Department. Because there will be additional filings made by insurers wishing to
do business in the Exchange and additional financial examination and analysis
needed of the impacts of the Exchange the resources of the Insurance
Department will need to be increased to deal with them as well. Rate and form
filings are already backlogged in the Department currently. If rates and forms
cannot be reviewed due to lack of resources, rate increases could be deemed

approved before the Department gets a chance to review them. Equally

4



problematic will be that insurance plans will not get to the Exchange for sale to
consumers if they cannot be reviewed and approved in a timely manner. There
is a need for one additional actuary, one filing analyst, one financial analyst, and
one financial examiner. In order to deal with this increase in filings, the
Department is requesting the following appropriation clause be added to the bill:

APPROPRIATION. There is appropriated out of any moneys in the
general fund in the state treasury, not otherwise appropriated, the sum of
$642,350, or so much of the sum as may be necessary, to the insurance
department for the purpose of defraying the expenses of implementation
of the federal Affordable Care Act, for the period beginning December 1,
2011, and ending June 30, 2013. The insurance department is authorized

four full-time equivalent positions for this implementation

Bill Drafts Regarding External Review

The committee is considering three bill drafts to modify the external review laws. It is
our understanding that one of the bill drafts incorporates the provisions of 2011 House
Bill No. 1127 essentially as introduced. The other two bill drafts were proposed by Blue
Cross Blue Shield of North Dakota and are relatively short in that they modify only the
external review law that applies to new health plans (non-grandfathered plans).

If the desire of the committee is to accept the bill draft that has the highest likelihood of
securing approval from HHS as a sufficient claims, appeals, and external review
process such that the state can oversee that process, the bill modeled on 2011 House
Bill No. 1127 is the safest bet. For a state external review process to apply, the state
process must include the 16 minimum consumer protection standards set forth in the

federal regulations. The two other bills do not meet all of the 16 requirements.

Mr. Chairman, members of the committee, this concludes my testimony. | would be

happy to try to answer any questions you may have. Thank you.
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Hauer, Melissa A.

From: Bollinger, Anne M. (CMS/CCIIO) [anne.bollinger@cms.hhs.gov]
Sent: Monday, October 17, 2011 1:09 PM

To: Hauer, Melissa A.

Cc: Elrington, Meghan (CMS/CPC)

Subject: RE: CO-OP Program question

Hi Melissa,

I am sorry for the delay in getting back to you. Our goal is to establish at least one CO-OP in each state consistent with
the statutory requirement to ensure funding for one CO-OP in each state. To the extent that there is not a candidate in a
specific state, the statute allows us to use this funding to encourage CO-OP development in these areas where there are
no prospective applicants. | hope this answers your question. Please let me know if you need anything else.

Thanks,
Annie

Anne Bollinger

Email: anne.bollinger@cms.hhs.gov
Desk: (301) 492-4395

BB: (202) 380- 8211

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be privileged and
confidential. It is for internal government use only and must not be disseminated, distributed, or copied to persons not authorized to receive the information.
Unauthorized disclosure may result in prosecution to the fullest extent of the law.

From: Hauer, Melissa A. [mailto:mahauer@nd.gov]
Sent: Thursday, October 06, 2011 3:24 PM

To: Bollinger, Anne M. (CMS/CCIIO)

Cc: Elrington, Meghan (CMS/CPC)

Subject: Re: CO-OP Program question

Anne

One more followup question. Given the language in section 1322 that says the Secretary shall ensure there is sufficient
funding to establish at least 1 qualified nonprofit health insurance issuer in each State, wouldn't that mean one is
supposed to be set up in each State?

From: Bollinger, Anne M. (CMS/CCIIO) <anne.bollinger@cms.hhs.gov>
To: Hauer, Melissa A.

Cc: Elrington, Meghan (CMS/CPC) <Meghan.Elrington@CMS.hhs.gov>
Sent: Thu Oct 06 13:23:56 2011

Subject: RE: CO-OP Program question

Hi Melissa,

Here is a link to section 1322 of the ACA: http://www.gao.gov/about/hcac/section1322.pdf and a link to our notice of
proposed rulemaking: http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/pdf/2011-18342.pdf.




The statute permits HHS to award loans to encourage the establishment of a CO-OP in each state in order to expand the
number of health plans available in the Exchanges. However, this is not a “requirement” and we are permitted to fund
more than one CO-OP in a single state.

I have also attached a slide deck presentation on CO-OPs to give you a more thorough overview of our program.

Thanks,
Annie

Anne Bollinger

Email: anne.bollinger@cms.hhs.gov
Desk: (301) 492-4395

BB: (202) 380- 8211

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW: This information has not been publicly disclosed and may be privileged and
confidential. it is for internal government use only and must not be disseminated, distributed, or copied to persons not authorized to receive the information.
Unauthorized disclosure may result in prosecution to the fullest extent of the law.

From: Hauer, Melissa A. [mailto:mahauer@nd.gov]
Sent: Thursday, October 06, 2011 1:36 PM

To: Bollinger, Anne M. (CMS/CCIIO)

Subject: CO-OP Program question

Ms. Bollinger,

Can you please tell me if the Patient Protection and Affordable Care Act or its implementing regulations require
establishment of a Consumer Operated and Oriented Plan (CO-OP) in each State? A member of our State Legislative
Assembly is requesting this information. Thank you for your assistance.

Melissa Hauer, General Counsel
North Dakota Insurance Department
600 East Boulevard Avenue

State Capitol - Fifth Floor

Bismarck, ND 58505

(701) 328-2440
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EXTERNAL REVIEW PROCESS REQUIREMENTS

For a State external review process to apply (or continue to apply) to health insurance
issuers (and certain plans) for plan years (in the individual market, policy years)
beginning on or after July 1, 2011, the State process was required to include the 16
minimum consumer protection standards set forth in paragraph (c)(2) of the July 2010
federal regulations. These 16 minimum consumer protection standards were amended,
in limited respects, by an amendment to the July 2010 regulations that was issued in
June 2011. That amendment to the July 2010 regulations also modifies the transition

period described in the first sentence of this paragraph.

These 16 minimum consumer protection standards, as amended, may be summarized

as follows:

Minimum Consumer BCBSND BCBSND
Protection Standard Option 1 Option 2

1. The process must provide for external review of No (appeal of No (appeal of
adverse benefit determinations and final internal rescissions not | rescissions

adverse benefit determinations based on medical included) not included)
necessity, appropriateness, health care setting, level

of care, or effectiveness of a covered benefit.

2. Issuers must be required to provide effective Yes (2(b)). Yes (2(b)).
written notice to claimants of their rights to external Lacks detall Lacks detall
review. though. though.

3. If exhaustion of internal appeals is required prior Yes 2(c). Yes 2(c).

to external review, exhaustion must be unnecessary if | Doesn’t track Doesn’t track
— (@) the issuer waives the exhaustion requirement; the exact the exact
(b) the issuer is considered to have exhausted the language of language of
internal appeals process by failing to comply with the | T.R. No. 2011- | T.R. No.
requirements of the internal appeals process except | 02 2011-02
those failures that are based on de minimis violations

that do not cause, and are not likely to cause,

prejudice or harm to the claimant; or (c) the claimant

simultaneously requests an expedited internal appeal

and an expedited external review.

4. The cost of an independent review organization Yes 2(d). Yes 2(d).
(IRO) to conduct an external review must be borne by

the issuer, although the process may require a

nominal filing fee from the claimant requesting

external review.

5. There cannot be any restriction on the minimum Yes 2(e). Yes 2(e).

dollar amount of a claim in order to be eligible for




external review.

6. The process must allow at least four months to file | Yes 2(f). Yes 2(f).
a request for external review after the receipt of the

notice of adverse benefit determination or final

internal adverse benefit determination.

7. The IRO must be assigned by the State or an No. 2(g) Yes 2(g).
independent entity, on a random basis or another conflicts in that

method of assignment that ensures the it allows the

independence and impartiality of the assignment insurer to

process (such as rotational assignment), and in no assign the IRO.

event assigned by the issuer, the plan, or the

individual.

8. The process must provide for the maintenance of | Yes 2(g). Yes 2(g).
a list of approved IROs (only those that are

accredited by a nationally recognized private

accrediting organization) qualified to conduct the

external review based on the nature of the health

care service that is the subject of the review.

9. Approved IROs must have no conflicts of interest | Yes 2(h). Yes 2(h).
that will influence their independence.

10. Claimants must be allowed to submit to the IRO | Yes 2(i). Yes 2(i).

additional information in writing that the IRO must
consider when conducting the external review, and
the claimant must be notified of the right to submit
additional information to the IRO; the IRO must allow
the claimant at least 5 business days to submit any
additional information and any additional information
submitted by the claimant must be forwarded to the
issuer within one business day of receipt by the IRO.

11. The IRO decision must be binding on the
claimant, as well as the plan or issuer (except to the

Unclear if this
would be met

Unclear if this
would be met

extent that other remedies are available under State | due to the due to the
or Federal law). exception in exception in
2()). 2()).
12. For standard external review, the IRO must Yes 2(k). Yes 2(k)
provide written notice to the issuer and the claimant Unclear how
of its decision to uphold or reverse the adverse giving the
benefit determination within no more than 45 days decision to the
after the receipt of the request for external review. Insurance
Dept. in




addition to the
claimant and
issuer might be
viewed though.

13. The process must provide for an expedited
external review in certain circumstances and, in such
cases, provide notice of the decision as expeditiously
as possible, but not later than 72 hours after receipt
of the request for external review (and if notice of the
IRO's decision is not in writing, the IRO must provide
written confirmation of its decision within 48 hours
after the date of the notice of the decision).

Yes 2(k).
Unclear how
giving the
decision to the
Insurance
Dept. in
addition to the
claimant and
issuer might be
viewed though.

Yes 2(K)

14. Issuers must provide a description of the external
review process in or attached to the summary plan
descriptions, policy, certificate, membership booklet,
outline of coverage, or other evidence of coverage
provided to participants, beneficiaries, or enrollees,
substantially similar to section 17 of the NAIC
Uniform Model Act.

Unclear if this
would be met
due to the lack
of detail in 2(1).

Unclear if this
would be met
due to the
lack of detail
in 2(1).

15. The IRO must maintain written records and make
them available upon request to the State,

Unclear if this
would be met

Unclear if this
would be met

substantially similar to section 15 of the NAIC due to the lack | due to the

Uniform Model Act. of detail in lack of detail
2(m). in 2(m).

16. The process must follow procedures for external | No. Lacks No. Lacks

reviews involving experimental or investigational
treatment, substantially similar to section 10 of the
NAIC Uniform Model Act.

provision for:
oral requests;
Commissioner
authority to
override
company’s
determination
that external
review request
isn't eligible for
review; treating
physician to
certify why
treatment is
necessary; IRO
to select health
care
professionals

provision for:
oral requests;
Commissioner
authority to
override
company’s
determination
that external
review
request isn’t
eligible for
review;
treating
physician to
certify why
treatment is
necessary;
IRO to select




who are
experts in the
treatment of
the covered
person’s
condition;
decision to be
issued by IRO
within 20 days;
description and
analysis by
IRO of any
medical or
scientific
evidence used
in reaching its
opinion.

health care
professionals
who are
experts in the
treatment of
the covered
person’s
condition;
decision to be
issued by IRO
within 20
days;
description
and analysis
by IRO of any
medical or
scientific
evidence
used in
reaching its
opinion.




