[bookmark: _GoBack]	April 2015







				REQUEST FOR PROPOSAL

				Enrollment in the State of North Dakota's
				Employee Assistance Program

























	Prepared by:
				North Dakota Public Employees Retirement System
				P.O. Box 1657
				Bismarck, ND  58502-1657


	NDPERS 	EAP  RFP	Page 21








I.	BACKGROUND

	The 1995 Legislature authorized an Employee Assistance Program (EAP), for employees of state agencies and higher education.  This program allows employees to receive confidential assistance in many areas without accessing the health care system.  

EAP coverage applies to approximately 115 agencies.  These agencies have about 16,250 employees with about 25,000 dependents.  Residence of these members is mainly in North Dakota and border cities.  Eligibility for a dependent is the same as the NDPERS Group Medical Plan.  


ELIGIBLE DEPENDENT - a dependent of the employee who qualifies for membership under this Benefit Plan in accordance with the requirements specified below: 

1. The employee's spouse under a legally existing marriage between persons of the opposite sex. 

1. The employee's or the employee's living, covered spouse's children under the age of 26 years.  Children are considered under age 26 until the end of the month in which the child becomes 26 years of age. The term child or children includes:

1. Children physically placed with the employee for adoption or whom the employee or the employee's living, covered spouse has legally adopted. 

1. Children living with the employee for whom the employee or the employee's living, covered spouse has been appointed legal guardian by court order. 

1. The employee's grandchildren or those of the employee's living, covered spouse if: (a) the parent of the grandchild is unmarried, (b) the parent of the grandchild is covered under this Benefit Plan and (c) both the parent and the grandchild are primarily dependent on the Employee for support. If a lapse in coverage occurs due to ineligibility of the parent under this Benefit Plan, the grandchild cannot be reenrolled unless the Employee has been appointed legal guardian. 

1. Children for whom the employee or the employee's living, covered spouse are required by court order to provide health benefits. 

1. Children beyond the age of 26 who are incapable of self support because of intellectual disability or physical handicap that began before the child attained age 26 and who are primarily dependent on the employee or the employee's spouse for support. Coverage for such a disabled child will continue for as long as the child remains unmarried, disabled and the employee's dependent.



II.	ADMINISTRATION

	The Public Employees Retirement System (NDPERS) administers the EAP.  The NDPERS EAP is an agency-based program with each individual agency choosing an EAP vendor.  NDPERS does all agency billing and Vendor payments.  Enrollment, orientation, services and reporting is the responsibility of the vendor.  Individual agency reports are supplied on at least an annual basis.  Overall reporting on utilization shall be reported back to NDPERS on a quarterly basis.  Reporting shall include but not be limited to Cases, Services, Treatments, Referrals, and Management Training.


III.	EAP PROGRAM FORMAT, SOLICITATION PROCESS AND TIME FRAMES

	NDPERS has adopted a methodology for providing EAP services that is called an Agency Based Approach.  Pursuant to this method each agency is the focal point for the decision on which EAP vendor would be the most appropriate for their employees.  To implement this approach the NDPERS Board establishes a list of qualified vendors based upon this bid process and a renewal procedure for existing Vendors.  EAP vendors that are able to successfully meet the minimum requirements are placed on a list of qualified vendors.  Each agency is offered the list and allowed to select one vendor from that list to provide services to that agency’s employee base.  An agency may select multiple vendors for geographical reasons.  
	
	In recognition of the above, this solicitation process involves two steps.  First, each new vendor must complete this RFP and be approved by the NDPERS Board.  The approved vendors will be placed upon a list of qualified vendors that will be sent to each agency.  Along with the list will be information on the vendor's EAP and pricing.  Second, each agency will review the list of qualified vendors and select a vendor to provide services to that agency for the upcoming biennium.  NDPERS will then finalize a contract with each of the selected vendors for services. The initial selection by NDPERS, to place a vendor on the list of qualified vendors, does not guarantee the vendor will be selected by any of the agencies.  If not selected by any agency the vendor will not have a contract with NDPERS for services.

	The estimated time frames for this solicitation process are as follows:

		April 1, 2015		NDPERS will issue RFP
		April 29, 2015		Proposals are due 
		May 16, 2015		NDPERS will select vendors
		May 20, 2015		List of qualified vendors will be given to agencies
		June 17, 2015		NDPERS Payroll Conference
		June 19, 2015		Agencies select vendors 
		June 28, 2015		NDPERS enters into contract with selected vendors 
		July 1, 2015		EAP Contract Effective Date 	


IV.	SCOPE OF WORK
	NDPERS is seeking a vendor(s) to provide the following services:

	A.	Member Orientation

		1)	The vendor shall conduct the member orientation for state employees in the EAP.  This effort will consist of the following activities:

a) Prepare and print appropriate informational material for distribution to all employers.

b) Conduct all presentations in a courteous, prudent and restrained manner without any pressure or harassment.  The emphasis of all presentations and informational material shall be placed upon a factual representation of the features of the EAP.  

c) Attend and present information at the NDPERS Payroll Conference, if requested. 

d) Participate in NDPERS or agency wellness and benefit fairs or meetings.

2)	If the EAP vendor selected by the agency is not the vendor that provided services during the 2013-2015 biennium, the EAP vendor must: 

a) Distribute informational material to all agency employees advising them of the change in vendors and supplying appropriate reference material.

b) Hold an informational meeting for agency employees. 


	B.	Minimum Services

		 1)	Confidential, voluntary, in-person short-term assessment and counseling sessions for employees and families experiencing life problems of any kind. The EAP will provide counseling for problems related, but not limited to: Stress, Family, Work, Grief, Tobacco, Alcohol & Drugs, Marriage & Divorce, Depression, Parent-Child Relationships, Child/Spouse Abuse, Aging, Eating Disorders, Financial, School, Gambling, and Mental Health.  Proper referrals will be made if more extensive counseling is needed or further counseling is needed, and the number of personal counseling sessions is exhausted.

		 2)	Intervention, assessment, referral, and ongoing consultation with supervisors or employees regarding problems in the work place.

		 3)	Consultation and case management regarding challenging work site problems such as harassment, conflict resolution, violence, critical incidents, work performance and change.

		 4)	Educational programs including training of State supervisory personnel on the use of EAP services and employee seminars. 

		 5)	Administrative services including employee communications. 

6) The table in Section VII - 9 shows the minimum requirements for selected features of the EAP.

7) All services proposed, as part of the EAP must be available within the proposed geographic area. 

8) Before March 1 of each year, the vendor will provide NDPERS an aggregate report of services provided to NDPERS members for the previous calendar year.  

	C.	Consulting
		
		The vendor will be expected to serve as a consultant for the EAP to the agency and to the NDPERS Board, Executive Director, and NDPERS staff.  In this capacity, the vendor may be expected to attend meetings to present findings and recommendations as required.  The NDPERS Board meets on a monthly basis.  The vendor should anticipate attending one of these meetings per biennium.  The vendor must provide the following:
		  1)	Information on proposed state and federal laws affecting the EAP.
		  2)	General assistance to NDPERS regarding the administration of the EAP.
		  3)	Advice in determining the eligibility and services of the EAP.
		  4)	The effect of changes in law or administrative interpretations on the operations of the EAP.


V.	NDPERS ACTIVITIES

	NDPERS will assist the vendor in the following:

		  1)	Notify the vendor of any new agencies.
		  2)	Include information on the EAP in our NDPERS newsletters.
		  3)	Assist the vendor with establishing contacts with each of the agencies.  The payroll/personnel staffs of these agencies will set up meetings with their employees.
		  4)	Assign an individual to act as the project leader and be the primary contact within each agency.

		  
VI.	FEES

	NDPERS receives its funding for this program from the covered state agencies.  

	NDPERS is requesting each vendor bid this project on a fixed fee per active employee per month basis for enrollments (any changes beyond the fixed fee will not be allowed).

	NDPERS will make payment to the vendor by multiplying the total monthly per employee fee by the number of employees in the agencies that chose the Vendor to contract for services.  NDPERS will provide each vendor with details of each monthly premium payment electronically in the HIPAA 820 file format.

	Bids exceeding $1.54 per contract (employee) per month will not meet the minimum qualification and will be disqualified from further consideration.  Price per contract must be evenly divisible by two.


VII.	INFORMATION REQUESTS	

	The proposal must contain, in a separate section, your organization's responses to the following requested information:

1) Provide a brief description of the size, structure and services provided by your organization, with special emphasis on past experience as an EAP vendor.

2) Provide, in detail, your understanding of the services NDPERS is requesting; specifically addressing the scope of work in Section IV, timeframes for delivery and how you intend to staff the project. 

	3)  The vendor should provide the following information:

· An organizational chart of the company which identifies its principal officers and staff members.

· The qualifications of the vendor's staff members who will be associated with the contract (i.e., education levels and experience with EAP plans).  Identify the relationship of staff to the vendor or project manager (i.e., full-time employee, part-time employee, etc.).

· The day-to-day contact or project manager of the vendor's organization and the qualifications and authority of any such persons.

· Describe the quality assurance guidelines or ongoing monitoring system you have in place for evaluating professional staff.  Who is responsible for assuring high standards of care?

· Locations the vendor currently maintains or plans to maintain.  Offices and staff located in and outside of North Dakota.  Any subcontractors for EAP services.  Please explain.

· Please explain how you will provide services in areas you do not have an office.

4) If some staff is not yet hired or there are plans for expansion, the vendor should provide detailed descriptions.

5) Experience and reliability of the vendor's organization is considered in the evaluation process.  Therefore, the vendor is advised to submit any information, which documents successful and reliable experience in past performances; especially those performances related to the requirements of this RFP.

6) The vendor MUST specify the principle business of the vendor and when the vendor began working in this area.

7) Please discuss your capabilities to provide referral and evaluation services under the Omnibus Transportation Employee Testing Act of 1991.  However, these services are not being requested as part of the EAP.

8) Please certify that no real or potential conflicts of interest are known.  If there is a perceived conflict of interest, please include a statement proposing remedial actions that would be taken to eliminate it.  No conflict of interest should exist which would prevent the vendor from representing NDPERS with respect to this proposal.  Each vendor must disclose all potential conflicts of which he or she has knowledge or which may arise with respect to the representation of NDPERS on this proposal including, without limitation, any circumstances which would create the appearance of a conflict of interest.  NDPERS will disqualify a potential vendor if, in NDPERS' sole judgement, such conflict would preclude effective representation by that vendor.

9) Complete the following table and questions with information on your proposed EAP.  The vendor shall show where they’re proposed services meets or exceeds the minimum requirements in the following table.

	EAP Features
	Minimum
	Vendor

	EAP Established
	1 year
	

	Number of Annual Sessions Per Individual
	6
	

	Number of Annual Sessions Per Incident
	6 (Full Individual Minimum)
	

	Coverage
	Employee and Dependents 
	

	Staffing
	Licensed Social Workers
	

	Appointment Timing
	Within 72 hours
	

	Emergency Appointments
	Within 24 hours
	

	Weekend/Holiday Appointments
	Emergency
	

	1-800 number
	Minimum one line
	

	Phone Counseling
	Minimum one staffed line
	

	24 hour Crisis 'Hot' Line Staffing
	Minimum one staffed line by LSW
	

	On-site Employee Orientation
	1 per year (Smaller groups may be combined)
	

	On-site Seminars
	None, except as noted in IV, A, 1, c & d
	

	Off-site Seminars
	None, except as noted in IV, A,1, c & d
	

	Management Training
	Minimum Requirements: Stress, Conflict, Crisis, Change Management 
	

	Management Consulting
	Available to all supervisory/management staff
	

	Additional/Specialty Services Available
	@ Additional Cost
	

	Employee Newsletters
Supervisory Newsletters
Internal Marketing Material
(i.e., payroll stuffers, posters, etc.)
	Quarterly
Biannually
As needed
	

	Agency Reporting
- Utilization

	
Quarterly with Annual to Date
	

	Price
	$1.54 Maximum
	

	OTHER UNIQUE FEATURES







	
	




Questions:

1.	Indicate how long your organization has been in the EAP market.

2.	Specify how long your organization has been in existence and whether it is a division of a parent company.  Does it have an affiliation with other business entities?  If so, explain the nature of these affiliations.  Is it privately or publicly held?

3.	Has your organization been through recent reorganization or name changes?  If yes, briefly describe the nature of the reorganization and list past names of your organization.

4.	Provide a summary of any and all claims, pending litigation and judgements that have been entered against your organization in the past five years that are directly related to its provision of an EAP.

5.	For cases in which a plan member requires additional services beyond those available through the EAP, which are not covered by the State health plan, how do you recommend handling referrals so that members do not get the mistaken impression that these services are covered?

6.	How are emergency and crisis situations handled?  How do you recommend your organization be contacted in the case of emergency admissions?  What is your response time?

7.	For short-term counseling within the EAP, what number of sessions per individual do you recommend and why?  Is this number a total per individual per year or per problem incident?  Do you recommend a different number of sessions based upon incident treatment?  Explain your answers.

8.	Typically, what percent of cases do you resolve within the EAP through short-term counseling and what percent are referred outside the EAP?

9.	If treatment outside the EAP is recommended, typically how many visits are made to an EAP counselor before outside referral is made?

10.	Describe the range of counseling services available which you recommend be provided within the EAP.  Will all services be offered to employees at all your locations?

11.	Describe educational courses you would propose for supervisors on use of an EAP and other employee educational programs.  Indicate frequency, topics and specify associated costs.

12.	Describe the nature and scope of employee communications that are provided as part of your fee.  Include a sample of all communication material you customarily prepare.

13.	Are you able to customize written materials and communications?  Is there an additional cost associated with customization?

14.	Under the plan of benefits you indicate a certain number of sessions are available to each member.  Please define what constitutes a session (i.e., duration or time).

15.	Concerning the management training and consulting services that are part of the services proposed, please define the depth, scope and range of these services (number of sessions, hours of management consulting, etc.).

16.	What services does your EAP provide relating to maintaining a drug free workplace and employee testing?  To what extent are these services part of your proposal and, to the extent they are not, what is the cost for those additional services?


VIII.	SUBMISSION OF PROPOSAL

	  A.	Proposals should be prepared in a straightforward manner to satisfy the requirements of this RFP.  Emphasis should be on completeness and clarity of content.  Costs for developing proposals are entirely the responsibility of the Vendor and shall not be chargeable to NDPERS.

	  B.	The bidder shall sign the proposal.  The signer must be a partner or principal of the firm.  An unsigned proposal will be rejected.

 	  C.	Address or deliver the RFP to:

				Mr. Sparb Collins
				North Dakota Public Employees Retirement System
				400 E Broadway, Suite 505
				Bismarck, ND  58501
				(701) 328-3900

	  D.	Ten (10) copies of the proposal must be received at the above listed location by: 
5:00 p.m. Central Time, on April 29, 2015.  The package the proposal is delivered in must be plainly marked "PROPOSAL TO PROVIDE EAP SERVICES".  In addition to the ten copies, submit an electronic copy of the proposal. 

		A proposal shall be considered late and will be rejected if received at any time after the exact time specified for return of proposals.

	  E.	The policy of the NDPERS Board is to solicit proposals with bonafide intent to award a contract.  This policy will not affect the right of the NDPERS Board to reject any or all proposals.
	  
F.   The NDPERS Board may request representatives of your organization appear before
         them for interviewing purposes.  Travel expenses and related costs will be the
	            responsibility of the organization being interviewed.

	  G.	The NDPERS Board will award the contracts for service no later than June, 2015.

	  H.	In evaluating the proposals, price will not be the sole factor.  The NDPERS Board may consider any factors it deems necessary and proper for best value, including but not limited to: price, quality of service, response to this request, experience, staffing and general reputation.     

	  I.	The vendor must sign the attached contract and submit it with their proposal.  If the NDPERS Board accepts the proposal, the contract will be signed and a copy will be returned.

	  J.	NDPERS reserves the right to make the decision exclusively based on whatever criteria the Board deems appropriate and will decide by June, 2013.  


	AGREEMENT FOR SERVICES


This Agreement is our, the Vendor’s, offer to provide services to the North Dakota Public Employees Retirement System (NDPERS) the client.  If NDPERS accepts this offer by signing, the Request for Proposals for the Employee Assistance Program (hereinafter “RFP”), this Agreement, and our proposal shall constitute the consulting services contract documents.

In addition, the Vendor, and NDPERS agree to the following:

  1)	SCOPE OF SERVICES: We agree to provide the accepted services as specified in our proposal and the RFP.  The terms and conditions of our proposal and the RFP are hereby incorporated as part of the contract documents.

  2)	TERM:  This agreement shall commence on July 1, 2015 and end on June 30, 2017.

  3)	FEES:  NDPERS shall pay fees pursuant to the terms of the contract documents.  

  4)	BILLINGS:  The Vendor shall receive monthly payment from NDPERS based on agencies enrolled and the number of active employees within those agencies.  Payments shall be made at the (end/beginning) of the month of service.

  5)	TERMINATION:  
	a.	Either party may terminate this agreement with respect to tasks yet to be performed with thirty (30) days written notice mailed to the other party.  
b.	Termination for lack of funding or authority. NDPERS by written notice of default to Vendor, may terminate the whole or any part of this contract, under any of the following conditions: 
(1) If funding from federal, state, or other sources is not obtained and continued at levels sufficient to allow for purchase of the services or supplies in the indicated quantities or term. 
(2) If federal or state laws or rules are modified or interpreted in a way that the services are no longer allowable or appropriate for purchase under this contract or are no longer eligible for the funding proposed for payments authorized by this contract. 
(3) If any license, permit, or certificate required by law or rule, or by the terms of this contract, is for any reason denied, revoked, suspended, or not renewed. 
	Termination of this contract under this subsection is without prejudice to any obligations or liabilities of either party already accrued prior to termination.
c. Termination for cause. NDPERS may terminate this contract effective upon delivery of written notice to Vendor, or any later date stated in the notice:

(1) If Vendor fails to provide services required by this contract within the time specified or any extension agreed to by NDPERS; or 
(2) If Vendor fails to perform any of the other provisions of this contract, or so fails to pursue the work as to endanger performance of this contract in accordance with its terms. 
	The rights and remedies of NDPERS provided in this subsection are not exclusive and are in addition to any other rights and remedies provided by law or under this contract.

  6)	EMPLOYMENT STATUS: The Vendor acknowledges that any services performed in connection with the Vendor’s duties and obligations, as created and provided for in this agreement, are performed in the capacity of an independent contractor.  At no time during the performing of services as required by this contract will the Vendor be considered an employee of the State of North Dakota for any purpose, including the application of the Social Security Act, the Fair Labor Standards Act, the Federal Insurance Contribution Act, the North Dakota Unemployment Compensation Law and the North Dakota Workforce Safety and Insurance Act.  Vendor retains sole and absolute discretion in the manner and means of carrying out Vendor’s activities and responsibilities under this contract, except to the extent specified in this contract.

  7)	SUBCONTRACTS:  Vendor may not assign or otherwise transfer or delegate any right or duty without the express written consent of NDPERS. Sub-vendors to the Vendor shall be considered agents of the Vendor and agree to all accepted services as specified in the contract documents. Vendor is solely responsible for the performance of any subcontractor. Vendor does not have authority to contract for or incur obligations on behalf of NDPERS. 

  8)	ACCESS TO RECORDS: NDPERS agrees that all participation by its members and their dependents in programs hereunder is confidential.  The Vendor shall not disclose any individual employee or dependent information to the covered agency or its' representatives without the prior written consent of the employee or family member.  The Vendor will have exclusive control over the direction and guidance of the professionals rendering services under this agreement.  The Vendor agrees to keep confidential all NDPERS information obtained in the course of delivering services. Vendor shall not use or disclose any information it receives from NDPERS under this contract that NDPERS has identified as confidential or exempt from mandatory public disclosure except as necessary to carry out the purposes of this contract or as authorized in advance by NDPERS. NDPERS shall not disclose any information it receives from Vendor that Vendor has identified as confidential and that NDPERS determines in its sole discretion is protected from mandatory public disclosure under a specific exception to the North Dakota open records law, N.D.C.C. ch. 44-04. The duty of NDPERS and Vendor to maintain confidentiality of information under this section continues beyond the term of this contract. 
 
Vendor understands that, except for disclosures prohibited in this contract, NDPERS must disclose to the public upon request any records it receives from Vendor. Vendor further understands that any records that are obtained or generated by Vendor under this contract, except for records that are confidential under this contract, may, under certain circumstances, be open to the public upon request under the North Dakota open records law. NDPERS retains ownership of all work product, equipment or materials created or purchased under this contract. Vendor agrees to contact NDPERS immediately upon receiving a request for information under the open records law and to comply with NDPERS’S instructions on how to respond to the request.

  9)	OWNERSHIP OF WORK PRODUCT: All work products of the Vendor, including but not limited to, data, documents, drawings, estimates and actuarial calculations which are provided to NDPERS pursuant to the contract documents are the exclusive property of NDPERS.  Further, all work product, equipment or materials created or purchased under this contract belong to NDPERS and must be delivered to NDPERS at NDPERS’S request upon termination of this contract. Vendor agrees that all materials prepared under this contract are "works for hire" within the meaning of the copyright laws of the United States and assigns to NDPERS all rights and interests Vendor may have in the materials it prepares under this contract, including any right to derivative use of the material. Vendor shall execute all necessary documents to enable NDPERS to protect its rights under this section.

  10)	APPLICABLE LAW AND VENUE: This agreement shall be governed by and construed in accordance with the laws of the State of North Dakota. Any action to enforce this contract must be brought in the District Court of Burleigh County, North Dakota.

  11)	MERGER AND MODIFICATION: This Agreement, our proposal, and the RFP constitute the entire agreement between the parties.  In the event of any inconsistency or conflict among the documents making up this agreement, the documents must control in this order of precedence: First – the terms of this Agreement, as may be amended,  Second - the RFP, and Third – our proposal.  No waiver, consent, modification or change of terms of the contract documents shall bind either party unless in writing and signed by both parties.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instances and for the specific purpose given.  There are no understandings, agreements, or representations, oral or written, not specified within the contract documents regarding this agreement.

  12)	INDEMNITY:    
Vendor agrees to defend, indemnify, and hold harmless NDPERS, its officers and employees (NDPERS), from and against claims based on the vicarious liability of NDPERS or its agents, but not against claims based on NDPERS’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct. 

	This obligation to defend, indemnify, and hold harmless does not extend to professional liability claims arising from professional errors and omissions. The legal defense provided by Vendor to NDPERS under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for NDPERS is necessary. Vendor 
	also agrees to defend, indemnify, and hold NDPERS harmless for all costs, expenses and
	attorneys' fees incurred if NDPERS prevails in an action against Vendor in establishing and litigating the indemnification coverage provided herein. This obligation shall continue after the termination of this agreement.

13)	INSURANCE:  Vendor shall secure and keep in force during the term of this agreement, 
and Vendor shall require all subcontractors, prior to commencement of an agreement between Vendor and the subcontractor, to secure and keep in force during the term of this agreement,  from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:
1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
2) 2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 
3) 3) Workers compensation coverage meeting all statutory requirements. The policy shall provide coverage for all states of operation that apply to the performance of this contract. 
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance. 
5) 5) Professional errors and omissions with minimum limits of $1,000,000 per occurrence and in the aggregate, Contractor shall continuously maintain such coverage during the contact period and for three years thereafter. In the event of a change or cancellation of coverage, Contractor shall purchase an extended reporting period to meet the time periods required in this section. 

6) The insurance coverages listed above must meet the following additional requirements: 

a. Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor. 
b. This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an “A-” rating must be approved by the State. The policies shall be in form and terms approved by the State. 
c. The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement. 
d. The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies. 
7) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement. All endorsements shall be provided as soon as practicable. 
8) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately. 

14)	SEVERABILITY:  If any term in this contract is declared by a court having jurisdiction to be illegal or unenforceable, the validity of the remaining terms must not be affected, and, if possible, the rights and obligations of the parties are to be construed and enforced as if the contract did not contain that term.  

15)	NONDISCRIMINATION AND COMPLIANCE WITH LAWS 
	Vendor agrees to comply with all laws, rules, and policies, including those relating to nondiscrimination, accessibility and civil rights. Vendor agrees to timely file all required reports, make required payroll deductions, and timely pay all taxes and premiums owed, including sales and use taxes and unemployment compensation and workers' compensation premiums. Vendor shall have and keep current at all times during the term of this contract all licenses and permits required by law.

16)	STATE AUDIT 
	All records, regardless of physical form, and the accounting practices and procedures of Vendor relevant to this contract are subject to examination by the North Dakota State Auditor or the Auditor’s designee. Vendor shall maintain all such records for at least three years following completion of this contract.


	IN WITNESS WHEREOF, Vendor and NDPERS have executed this agreement as of the date first written above.


	   NORTH DAKOTA PUBLIC							
         EMPLOYEES RETIREMENT SYSTEM				VENDOR


By:  ______________________________		By: 						


Title: _____________________________		Title: _______________________________


Date: _____________________________		Date: ______________________________




Business Associate Agreement
(Revised 10-2013)

This Business Associate Agreement, which is an addendum to the underlying contract, is entered into by and between, the North Dakota Public Employees Retirement System (“NDPERS”) and the ENTER BUSINESS ASSOCIATE NAME, ADDRESS OF ASSOCIATE.

1. Definitions 
a. Terms used, but not otherwise defined, in this Agreement have the same meaning as those terms in the HIPAA Privacy Rule, 45 C.F.R. Part 160 and Part 164, Subparts A and E, and the HIPAA Security rule, 45 C.F.R., pt. 164, subpart C.
b. Business Associate. “Business Associate” means the ENTER BUSINESS ASSOCIATE NAME.
c. Covered Entity. “Covered Entity” means the North Dakota Public Employees Retirement System Health Plans. 
d. PHI and ePHI.  "PHI" means Protected Health Information; "ePHI" means Electronic Protected Health Information.
2. Obligations of Business Associate.  

2.1. The Business Associate agrees:
a. To use or disclose PHI and ePHI only as permitted or required by this Agreement or as Required by Law.
b. To use appropriate safeguards and security measures to prevent use or disclosure of the PHI and ePHI other than as provided for by this Agreement, and to comply with all security requirements of the HIPAA Security rule. 
c. To implement administrative, physical, and technical safeguards that reasonably and appropriately protect the confidentiality, integrity, and availability of ePHI that it creates, receives, maintains or transmits on behalf of the Covered Entity as required by the HIPAA Security rule.
d. To mitigate, to the extent practicable, any harmful effect that is known to Business Associate of a use or disclosure of PHI or ePHI by Business Associate in violation of the requirements of this Agreement.  
e. To report to Covered Entity (1) any use or disclosure of the PHI not provided for by this Agreement, and (2) any “security incident” as defined in 45 C.F.R. § 164.304 involving ePHI, of which it becomes aware without unreasonable delay and in any case within thirty (30) days from the date after discovery and provide the Covered Entity with a written notification that complies with 45 C.F.R. § 164.410 which shall include the following information:
i. to the extent possible, the identification of each individual whose Unsecured Protected Health Information has been, or is reasonably believed by the Business Associate to have been, accessed, acquired or disclosed during the breach; 
ii. a brief description of what happened;
iii. the date of discovery of the breach and date of the breach;
iv. the nature of the Protected Health Information that was involved;
v. identify of any person who received the non-permitted Protected Health Information;
vi. any steps individuals should take to protect themselves from potential harm resulting from the breach; 
vii. a brief description of what the Business Associate is doing to investigate the breach, to mitigate harm to individuals, and to protect against any further breaches; and
viii. any other available information that the Covered Entity is required to include in notification to an individual under 45 C.F.R. § 164.404(c) at the time of the notification to the State required by this subsection or promptly thereafter as information becomes available.
f. With respect to any use or disclosure of Unsecured Protected Health Information not permitted by the Privacy Rule that is caused by the Business Associate’s failure to comply with one or more of its obligations under this Agreement, the Business Associate agrees to pay its reasonable share of cost-based fees associated with activities the Covered Entity must undertake to meet its notification obligations under the HIPAA Rules and any other security breach notification laws;
g. Ensure that any agent or subcontractor that creates, receives, maintains, or transmits electronic PHI on behalf of the Business Associate agree to comply with the same restrictions and conditions that apply through this Agreement to the Business Associate.
h. To make available to the Secretary of Health and Human Services the Business Associate’s internal practices, books, and records, including policies and procedures relating to the use and disclosure of PHI and ePHI received from, or created or received by Business Associate on behalf of Covered Entity, for the purpose of determining the Covered Entity’s compliance with the HIPAA Privacy Rule, subject to any applicable legal privileges.
i. To document the disclosure of PHI related to any disclosure of PHI as would be required for Covered Entity to respond to a request by an Individual for an accounting of disclosures of PHI in accordance with 45 C.F.R. § 164.528. 
j. To provide to Covered Entity within 15 days of a written notice from Covered Entity, information necessary to permit the Covered Entity to respond to a request by an Individual for an accounting of disclosures of PHI in accordance with 45 C.F.R. § 164.528. 
k. To provide, within 10 days of receiving a written request, information necessary for the Covered Entity to respond to an Individual’s request for access to PHI about himself or herself, in the event that PHI in the Business Associate’s possession constitutes a Designated Record Set.
l. Make amendments(s) to PHI in a designated record set as directed or agreed by  the Covered Entity pursuant to 45 C.F.R. § 164.526 or take other measures as necessary to satisfy the covered entity’s obligations under that section of law.
3. Permitted Uses and Disclosures by Business Associate 

3.1. General Use and Disclosure Provisions 
Except as otherwise limited in this Agreement, Business Associate may Use or Disclose PHI and ePHI to perform functions, activities, or services for, or on behalf of, Covered Entity, specifically, provided that such use or disclosure would not violate the Privacy Rule or the Security Rule if done by Covered Entity or the minimum necessary policies and procedures of the Covered Entity.


3.2. Specific Use and Disclosure Provisions
Except as otherwise limited in this Agreement, Business Associate may use PHI and ePHI:
a. For the proper management and administration of the Business Associate, provided that disclosures are Required By Law, or Business Associate obtains reasonable assurances from the person to whom the information is disclosed that it will remain confidential and used or further disclosed only as Required By Law or for the purpose for which it was disclosed to the person, and the person notifies the Business Associate of any instances of which it is aware in which the confidentiality of the information has been breached.
b. To provide Data Aggregation services to Covered Entity as permitted by 45 C.F.R. § 164.504(e)(2)(i)(B), but Business Associate may not disclose the PHI or ePHI  of the Covered Entity to any other client of the Business Associate without the written authorization of the covered entity Covered Entity.
c. To report violations of law to appropriate Federal and State authorities, consistent with 45 C.F.R. §§ 164.304 and 164.502(j)(1).
4. Obligations of Covered Entity 
4.1. Provisions for Covered Entity to Inform Business Associate of Privacy Practices and Restrictions
Covered Entity shall notify Business Associate of:
a. Any limitation(s) in its notice of privacy practices of Covered Entity in accordance with 45 C.F.R. § 164.520, to the extent that any such limitation may affect Business Associate's use or disclosure of PHI. 
b. Any changes in, or revocation of, permission by an Individual to use or disclose PHI, to the extent that any such changes may affect Business Associate's use or disclosure of PHI. 
c. Any restriction to the use or disclosure of PHI that Covered Entity has agreed to in accordance with 45 C.F.R. § 164.522, to the extent that any such restriction may affect Business Associate’s use or disclosure of PHI. 
4.2. Additional Obligations of Covered Entity.  Covered Entity agrees that it:
a. Has included, and will include, in the Covered Entity’s Notice of Privacy Practices required by the Privacy Rule that the Covered Entity may disclose PHI for Health Care Operations purposes.
b. Has obtained, and will obtain, from Individuals any consents, authorizations and other permissions necessary or required by laws applicable to the Covered Entity for Business Associate and the Covered Entity to fulfill their obligations under the Underlying Agreement and this Agreement.
c. Will promptly notify Business Associate in writing of any restrictions on the Use and Disclosure of PHI about Individuals that the Covered Entity has agreed to that may affect Business Associate’s ability to perform its obligations under the Underlying Agreement or this Agreement.
d. Will promptly notify Business Associate in writing of any change in, or revocation of, permission by an Individual to Use or Disclose PHI, if the change or revocation may affect Business Associate’s ability to perform its obligations under the Underlying Agreement or this Agreement.
4.2. Permissible Requests by Covered Entity 
Covered Entity may not request Business Associate to use or disclose PHI in any manner that would not be permissible under the Privacy Rule or the Security Rule if done by Covered Entity, except that the Business Associate may use or disclose PHI and ePHI for management and administrative activities of Business Associate. 

5. Term and Termination 
a. Term. The Term of this Agreement shall be effective as of July 1, 2015, and shall terminate when all of the PHI and ePHI provided by Covered Entity to Business Associate, or created or received by Business Associate on behalf of Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy PHI and ePHI, protections are extended to any such information, in accordance with the termination provisions in this Section. 
b. Automatic Termination. This Agreement will automatically terminate upon the termination or expiration of the Underlying Agreement.
c. Termination for Cause. Upon Covered Entity's knowledge of a material breach by Business Associate, Covered Entity shall either: 
1. Provide an opportunity for Business Associate to cure the breach or end the violation and terminate this Agreement and the Underlying Agreement if Business Associate does not cure the breach or end the violation within the time specified by Covered Entity; 
2. Immediately terminate this Agreement and the Underlying Agreement if Business Associate has breached a material term of this Agreement and cure is not possible; or 
3. If neither termination nor cure is feasible, Covered Entity shall report the violation to the Secretary. 
d. Effect of Termination. 
1. Except as provided in paragraph (2) of this subsection, upon termination of this Agreement, for any reason, Business Associate shall return or destroy all PHI received from Covered Entity, or created or received by Business Associate on behalf of Covered Entity.  This provision shall apply to PHI and ePHI that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the PHI or ePHI.
2. In the event that Business Associate determines that returning or destroying the PHI or ePHI is not feasible, Business Associate shall provide to Covered Entity notification of the conditions that make return or destruction infeasible. Upon explicit written agreement of Covered Entity that return or destruction of PHI or ePHI is not feasible, Business Associate shall extend the protections of this Agreement to that PHI and ePHI and limit further uses and disclosures of any such PHI and ePHI to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains that PHI or ePHI. 



6. Miscellaneous 
a. Regulatory References. A reference in this Agreement to a section in the HIPAA Privacy or Security Rule means the section as in effect or as amended. 
b. Amendment. The Parties agree to take such action as is necessary to amend this Agreement from time to time as is necessary for Covered Entity to comply with the requirements of the Privacy Rule, the Security Rule, and the Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191. 
c. Survival. The respective rights and obligations of Business Associate under Section 5.c, related to “Effect of Termination,” of this Agreement shall survive the termination of this Agreement. 
d. Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered Entity to comply with the Privacy and Security Rules.  
e. No Third Party Beneficiaries. Nothing express or implied in this Agreement is intended to confer, nor shall anything this Agreement confer, upon any person other than the parties and their respective successors or assigns, any rights, remedies, obligations or liabilities whatsoever.
f. Applicable Law and Venue. This Business Associate Agreement is governed by and construed in accordance with the laws of the State of North Dakota.  Any action commenced to enforce this Contract must be brought in the District Court of Burleigh County, North Dakota.
g. Business Associate agrees to comply with all the requirements imposed on a business associate under Title XIII of the American Recovery and Reinvestment Act of 2009, the Health Information Technology for Economic and Clinical Health (HI-TECH) Act, and, at the request of NDPERS, to agree to any reasonable modification of this agreement required to conform the agreement to any Model Business Associate Agreement published by the Department of Health and Human Services.
7. Entire Agreement
This Agreement contains all of the agreements and understandings between the parties with respect to the subject matter of this Agreement.  No agreement or other understanding in any way modifying the terms of this Agreement will be binding unless made in writing as a modification or amendment to this Agreement and executed by both parties.

IN WITNESS OF THIS, NDPERS [CE] and ENTER BUSINESS ASSOCIATE NAME [BA] agree to and intend to be legally bound by all terms and conditions set forth above and hereby execute this Agreement as of the effective date set forth above.

For Covered Entity: 				For Business Associate:

______________________________ 	______________________________
Sparb Collins, Executive Director		Signature
ND Public Employees Retirement System
						______________________________
 						Printed Name

 	______________________________
						Title

______________________________	______________________________ 
Date						Date  
