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TO:    PERS Board    
 
FROM:   Sparb      
 
DATE:   July 10, 2008   
 
SUBJECT:  Disability 
 
 
A benefit issue has arisen that staff needs your guidance on in making a determination. 
 
Background 
 
A PERS member met with the PERS staff to explore applying for a disability benefit on March 28, 
2008.  On April 30, 2008 they terminated employment.  The member applied for disability benefits 
and selected the J&S option on May 27th.  As part of the application they filed their letter from 
Social Security indicating they were approved by them for disability (pursuant to our statute this 
means they are eligible for PERS disability).  PERS processed the application on May 27th.  The 
member was sent the completion notice on May 28th.  The member passed away on June 6th before 
they received their first payment.  The issue is should the spouse get the J&S disability benefit or 
should they get the lower benefit under section 54-52-17(6) NDCC? 
 
North Dakota Century Code and Administrative Rules 
 
NDCC 54-52-01(16) defines "retirement" as the "acceptance of retirement 
benefits...upon...termination of employment". Thus, there needs to be (1) an acceptance of benefits 
and (2) a termination of employment in order for someone to have retired. The attached letters are 
from our former attorney concerning these sections and their applicability to benefits.  Therefore if a 
member does not meet these conditions they have not retired.  If the member has not retired and 
passes away the spouses benefit options are defined in NDCC 54-52-17 (6) which states: 
 

6. If before retiring a member dies after completing three years of eligible employment, 
except for supreme and district court judges, who must have completed five years of 
eligible employment, the board shall pay the member's account balance to the 
member's designated beneficiary as provided in this subsection. If the member has 
designated an alternate beneficiary with the surviving spouse's written consent, the 
board shall pay the member's account balance to the named beneficiary. If the 
member has named more than one primary beneficiary, the board shall pay the 
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member's account balance to the named primary beneficiaries in the percentages 
designated by the member or, if the member has not designated a percentage for 
the beneficiaries, in equal percentages. If one or more of the primary beneficiaries 
has predeceased the member, the board shall pay the predeceased beneficiary's 
share to the remaining primary beneficiaries. If there are no remaining primary 
beneficiaries, the board shall pay the member's account balance to the contingent 
beneficiaries in the same manner. If there are no remaining designated 
beneficiaries, the board shall pay the member's account balance to the member's 
estate. If the member has not designated an alternate beneficiary or the surviving 
spouse is the beneficiary, the surviving spouse of the member may select a form of 
payment as follows: 

a. If the member was a supreme or district court judge, the surviving spouse may 
select one of the following optional forms of payment: 

(1) A lump sum payment of the member's retirement account as of the date of death. 
(2) Payments as calculated for the deceased member as if the member was of normal 
retirement age at the date of death, payable until the spouse dies. 

b. The surviving spouse of all other members may select one of the following options: 
(1) A lump sum payment of the member's retirement account as of the date of death. 
(2) Payments for sixty months as calculated for the deceased member as if the 
member was of normal retirement age at the date of death. 
(3) Payment of a monthly retirement benefit equal to fifty percent of the 
deceased member's accrued single life retirement benefits until the 
spouse dies. 
(4) If the member dies on or after the member's normal retirement date, the payment 
of a monthly retirement benefit equal to an amount that would have been paid to the 
surviving spouse if the member had retired on the day of the member's death and had 
selected a one hundred percent joint and survivor annuity, payable until the spouse 
dies. A surviving spouse who received a benefit under this subsection as of July 31, 
1995, is entitled to the higher of that person's existing benefit or the equivalent of the 
accrued benefit available under the one hundred percent joint and survivor provision 
as if the deceased member were of normal retirement age, with the increase payable 
beginning August 1, 1995. 

 
Appling the above to the situation identified above would mean the member had not retired and the 
spouses options would those defined in 54-52-17.6.  In this case the above benefits are smaller then 
the J&S disability benefit.   
 
However in the administrative rules for the disability benefit it states 
 

 
 
Our internal documents state the disability benefit was awarded however the member passed away 
before a letter of award was issued. 
 
Legal Review 
 
Aaron has reviewed the above and concludes that the PERS board has the right to make policy 
relating to the interpretation of the above provisions.   
  
Aaron indicates that  NDCC 54-52-17(6) provides that a member who dies prior to retiring under the 
chapter will only be entitled to elections available under subsection 6.  In order to be considered 
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retired, a member must accept a retirement allowance upon terminating employment (NDCC 54-52-
01(16)).  This process has been established because many members will make various benefit 
elections as they move toward retirement, and this process allows them to change and modify those 
elections as they move toward retirement.  Under the current circumstances, the member terminated 
employment, but did not actually accept or receive any retirement allowance. 
  
Aaron further indicates that upon reviewing the PERS rules, it appears that the board may have 
wanted to treat disability retirement differently than other retirement options.  NDAC 71-02-05-06(5) 
provides "If awarded, the disability annuity is payable on, or retroactive to, the first day of the month 
following the member's termination from covered employment minus any early retirement benefits 
that have been paid."  The Board may want to distinguish this classification based on the fact that, 
unlike all other retirement benefits, a disability benefit is subject to a fact finding determination 
leading to a final decision (or award).  Therefore, the PERS board should make a policy decision, or 
interpretation of its laws, determining whether to interpret the members disability retirement payment 
as accepted at the award stage under NDAC 71-02-05-06(5), or to classify disability retirement 
together with all other retirement payments, subject to NDCC 54-52-17(6), and accepted upon receipt 
of the first retirement payment.   
 
Staff Recommendation 
 
To establish the PERS policy for disabilities to be that the election is valid at the time of the award 
under NDAC 71-02-05-06(5) 
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TO:    PERS Board    
 
FROM:   Sparb      
 
DATE:   July 10, 2008   
 
SUBJECT:  Asset Allocation Studies  
 
 
At the last meeting the Board approved moving forward with asset/liability studies for the 
Job Service retirement plan and the retiree health plan.  Since the last meeting, RIO has 
contacted SEI who did our last studies and they have agreed to do it again at no cost.  We 
had a conference call with them on July 7th and decided to start the studies when the 
actuarial evaluations for this year are complete in October so the most current information 
can be included.  Based upon this schedule the studies should be available for your review 
late this year.  
 
Board Action Requested  
To approve the time line and SEI for the asset liability studies.  
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TO:    NDPERS Board    
 
FROM:   Kathy      
 
DATE:   July 9, 2008   
 
SUBJECT:  New Employer Group Update 
 
 
For your information the following is an accounting of the new employer groups that have 
joined the NDPERS Main System from July 1, 2007 to June 30, 2008. 
 
Department Name        Date of Participation     No. Enrolled 
 
Velva Schools     August 2007      14 
Sheyenne Valley Special Ed   September 2007     33 
Center-Stanton School    October 2007     10 
Oliver County     October 2007     30 
Burleigh County Special Ed   November 2007       2 
City of Fargo      January 2008  320 
City of Jamestown     January 2008     84 
Jamestown Regional Airport   January 2008       5 
New Rockford-Sheyenne School   January 2008     10 
Williams County SCD    January 2008         1 
Pierce County     February 2008         1 
Fargo Parks & Recreation    April 2008       30 
City of Beach      April 2008           4 
 
  Total                   544 
 
Also please note the city of Grand Forks and Grand Forks Public Library is coming on the 
plan July 1, 2008 which will add an additional 200-300 members.   
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TO:    NDPERS Board    
 
FROM:   Kathy      
 
DATE:   July 9, 2008   
 
SUBJECT:  Member Education Services 
 
 
For your information the following is an accounting of the number of members reached 
through education services provided by PERS staff from July 1, 2007 to June 30, 2008. 
 
                Service        No. of Attendees 
 
New Employee Orientation (State)      230 
PEP             90 
On Site Benefit Counseling (OBCS)      337 
Preretirement Education Program (PREP) – Employer Request    96 
TFFR PREP presentations        150 
PREP – PERS sponsored        438 
Fidelity Education Sessions        312 
Retiree Forum         147 
 
   Total                1,800 
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TO:    PERS Board    
 
FROM:   Sparb      
 
DATE:   July 10, 2008   
 
SUBJECT:  Proposed Legislation and Staff Recommendations 
 
 
Attachment #2 is the draft technical reviews from Segal and GBS on the proposed 
legislation.  BCBS is doing the review for Bill #90084.01 and #90124.01 and that information 
will be brought to the PERS meeting.   
 
Attachment #1 is a matrix from PERS staff containing recommended actions on the bills 
based upon the technical valuations completed thusfar.  In October the final technical and 
actuarial reviews will be presented to the Board.  At that time you will have your final review 
of the bills and an opportunity to make any final recommendations.  Please note staff 
recommendations are bolded here and in the attached for your consideration. 
 
In addition to the attached bills, Representative Klemin will be submitting an additional bill 
on behalf of the Judges.  During our benefits planning process which started this last 
October we met several times with the Judges to review with them the status of their plan 
and seek their recommendations for your consideration relating to any benefit 
enhancements.  One topic was offering to North Dakota Judges a Health Care Savings Plan 

similar to that offered to Minnesota Judges.  Attachment #3 is information from Minnesota 
on that plan.  While the Judges were interested in pursuing this program, they wanted to 
review with all the Judges before making a decision and that meeting was this June after 
the date for us to submit a bill.  In June they did discuss it with all the Judges and decided to 
move forward.  Representative Klemin is submitting it on their behalf.  The proposed bill 
would place the responsibility for this employee benefit program with the PERS Board as it 
is in Minnesota.  Since this would be a product that would be bid out, staff does not 
believe that it would affect our workload significantly and would recommend that at 
this point in time PERS take a neutral position on the bill.  




