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April 29, 2009 

 
 
 
Dr. Burl Haar 
Executive Secretary  
Minnesota Public Utilities Commission 
350 Metro Square Building 
121 Seventh Place East 
St. Paul, MN 55101-2147 
 
Re:  In the Matter of Establishing an Estimate of the Costs of Future Carbon Dioxide 

Regulation on Electricity Generation under Minn. Stat. § 216H.06 
 

Docket No. E-999/CI-07-1199 
 
Dear Dr. Haar: 
 
Thank you for this opportunity to comment on the Minnesota Public Utilities Commission’s 2009 
update of its estimate of the cost of carbon dioxide under Minnesota’s Next Generation Energy Act, 
Minn. Stat. § 216H.06 (2007).   
 
When the Minnesota Public Utilities Commission (Commission) first established its cost estimate for 
carbon dioxide in 2007, North Dakota requested that the Commission clarify that the estimate would 
not apply to out-of-state facilities.  The Commission denied this request, concluding that its cost 
estimate of between $4/ton and $30/ton for carbon dioxide expected to be emitted in 2012 and 
thereafter applies “in all proceedings to acquire electricity generation resources to serve needs in 
Minnesota,” even when those facilities are located outside of Minnesota.  Order Establishing Estimate 
of Future Carbon Dioxide Regulation Costs (Dec. 21, 2007) (emphasis added). 
 
During the informal proceeding to establish the 2009 cost estimate conducted by the Minnesota 
Department of Commerce (MDOC) and Minnesota Pollution Control Agency (MPCA), North Dakota 
again objected to Minnesota’s regulation of North Dakota facilities.  We requested that the MDOC and 
MPCA recommend that the Commission discontinue regulating North Dakota facilities or set the cost 
estimate for North Dakota facilities to $0/ton.  In their March 27, 2009 letter, the MDOC and MPCA 
did not specifically address whether the cost estimate should be applied to out-of-state facilities but 
did recommend that the cost estimate be updated to between $9/ton and $34/ton and that “the zero cost 
alternative not be considered further.” 



 
Because the Commission stated in its April 8, 2009 Notice that comments submitted during the 
informal proceeding will be considered during this formal proceeding, we will make these comments 
brief.  As discussed in our previous comments, Minnesota’s regulation of out-of-state facilities 
violates the Commerce Clause.  And, Minnesota’s application of the cost estimate to North Dakota 
facilities fails to take into consideration North Dakota’s unique options for managing carbon dioxide.  
In the time since we submitted our comments in the informal proceeding, North Dakota has continued 
to be a leader in the advancement of carbon dioxide injection and storage technology, and recently 
enacted comprehensive and nation-leading legislation to manage carbon dioxide storage.  A copy of 
that legislation is attached.    
 
For these reasons, and the reasons given in our comments submitted in the informal proceeding, we 
request that the Commission discontinue asserting its regulatory authority over North Dakota facilities 
and resources. 
 
Sincerely, 

 
 
Karlene Fine 
Executive Director and Secretary to the 
   North Dakota Industrial Commission  
 
Enclosure – North Dakota Senate Bill 2095  
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I, Sixty-first Legislative Assembly of North Dakota
 

In Regular Session Commencing Tuesday, January 6, 2009
 

I 
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SENATE BILL NO. 2095 
1 (Natural Resources Committee) Ii (At the request of the Industrial Commission) 

AN ACT to create and enact chapter 38-22 of the North Dakota Century Code, relating to the geologic 
storage of carbon dioxide; to repeal section 38-08-24 of the North Dakota Century Code, I 
relating to priorities in permitting carbon dioxide geologic storage projects; to provide a penalty; I,
and to provide a continuing appropriation. 11 

I;,. 
BE IT ENACTED BY THE LEGISLAnVE ASSEMBLY OF NORTH DAKOTA: 

II SECTION 1. Chapter 38-22 of the North Dakota Century Code is created and enacted as 
I' follows:I 

38-22·0t~ PQ1~~ It is in th~b.!lGjo.t~r~~tlQ.p'rom9J~Jh~.~9.logic stora~ of carb~m di id. 
Doing so will Q~n~tt thEL$l~t~L.~m;tJb~_.glQ.QBI environment bL[~J,J9j!J9.-.9re~[1.h9u~e _gg§_.~mission~ 
Qoing 0 wi!lt1elp ensure the viability otJhe stal~'s coal and power industries, to the econol1}L benefi 
of North 091<ota and its _~lt~~n..$:_.._FurtI)J;rl_g~pIQgiG.$to[(,~ge ..QL.carb9n.QiQ>.<ige,_(.LQQ1~nti~tlY..Yaluable 
commoditY,_maY_.aJJQ~JQUts.LeaOy availability if needed for commercial, industricll...Q[ 0 L....Y§e~ 
iQ.c1uding enhanc?d ref,;gyery._QtQiL. gas.. and otheLfl11rH~J.a!~_~eQtQgLG...~itQ.G!g~L..hQ.w.gY.~I,JQJI~LP!actical 

:1,and effectOC~~_L~ires cooperative use of surface and subsurface property interests cm~L.lh~ 
~QllaboraliQ.I}.Qf property owners. Obtaif!!D.~Q.nsentJrQm--.9!LQwne!:.~ m"W'.D9.t be feasibl~~gl,JJ.rtng 
p'rocedl!m$_t/:l~.tpromote-1in a..manner fair to all interests; cooperative management. therebY....~D.§!dring 
th~Jm~x.imum use Qf natural resources. 

38-22-02. Definitions. As us_~ lVJhis Qb.su21er, unJes_~ the context mquires oth~JY!i§J2S 

.L	 ·Carbon dioxide" means carbpn dioxide produced by anthropogenic sources w.bjch is of 
such P-Yrlli'_~Qg..ql).alitYJbSlJ1Lwm..n.9L~QmP.tQmi~e..l!l~L$af~1Y..Qf geologic storag~L?'Qc;,t.W.m 
not compromise those properties of a storage reservoir which allow IDe reservoir to 
effe_cti~•.!J~lY.JlJlJilQ.!?~.Jill.9. contElin a stortm..gas. 

"CQrnmiS$iQn=-nl.f?aJ)~Jh~ ..iDdu.$tri~JcQmmj$$JQn._	 I'iili 

"G~Qlpgj<::$tQra9.~.:'.m~~ns .. !b.e,-P?rmaneDLor short-term underground $10~9e.._.Q! carnQ!1 I'I 
.diQ.~jde in a storage..JeservQIr-, 

"Permit" means a permit issued by the commission allowing a.perSOn to 0 rate a stora ~_ 

fJ~cJljty, 

"Pore space~ means a cavity or _Y.Q[q,..wbetI1~LDatl!ralor artificiaIOC.Q.r~ateg.,. in a subsurface 
sedimentCiG' stratum. 

:Bg_S~JYQlr:JIl~~mu;t....~!dQ§!,J_r:f?'Q~L$~.djm~tary$trajYJlJ_l_Jormm19n, aguifer, cayJtYJ_QLyg.k1, 
wheth~r _naturaLoLartifi~i.a!!Y.Gr~ated! inciuding.9iL nd 9g§_I~servoirs, salin.~Jo(m_~tion~.. 
aDQ.9Q~.L.$.~..a_m$.._~1lj!£Q!!U9L.QLC_aQ~pIELQLbeilJ.9..JIlade_§!dj1@l~L1QL.!Dle~tirJ.9 ..and §!Qring 
carbon dioxide. 

~SlQmgQJ~cility::"m~9J)S.tl1~_I~servoir, undEtrg.r::QY!l~L~!-!iPm~.D.t.....~ng$.!,JrfaklLtgcilit.lf;t!?_~nQ 
equipment used or proposed to Q~ S§!'UrLa geologic storgg~..QP"~ratio.D.:.....Jt does noJ 
inGJ.!dQ~!Q.~l!l~.$.J!$ed tQ..tran~Qort carbon dioxide to .t.!:Le slQ.@9!tJ.?cility. 

"Storage operator~ means a R~rson .hpJ9!.ng or applyin.9..for:. ajlermit. 

I 
,I, II 
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i 
I ~,	 ~Storag?[Q.$~rY.Qi(mec:!n$_gLe'§~1YQ.iLQLoposecL~lJttlQrized, or used for storing carbol] 

qiQ)(ipe, 

~22.:::~. Commi§.§.ion auttlorlty. The commission has authority: 

.t,.	 O~eLqtLp~rsQns and Q!QQ~r:tY-OO'pessa!y' to admit:lister and. el1fQrcl'Ll!:Jj~.ktJaptQI....9..I::t(:tj.t:? 
Qbjectives. 

~,	 IQ_regylatf:Lactiyitie$.JeJaliO~tJQ.".;;L$JQrgge._.facjmy: incLudif'!g...GOr1$tLlJCt!QD.>.-9QeLc;lj!QO I and 
CIQ$U(e;.: 

~-'	 IQm~tnter, at a reason@JeJ[!t~L.amLm9.[1n r a stora® f c.ill.t to ins ct e ui m~nt.an.q 
t'ilcjli.ties; to observe,1!lQ.oltQL. and investigate operations; a.nd to inspec.Lrecords re~uireQ 
to-,-l:;>e maintained at the facility. 

4.	 To_re~:l.!.J.lr.~Ltha tQLc;l..ge._QP~ratQrs.. p..myj~te a~ur(Jnce, inclu.Qt!.1..£L.Qgnd.$.•. ll).at mQn.ey-j~. 
available t.~LtyJfill tl)J;! storage oQerato(s duties. 

0,	 I.Qexercise continuing jurisdiction over storage operators and storage facilities, including 
the authoritY.s-9fte_LllQtiG.!L(JnQJle.~r.ingLI~U!D1-?J1Q-l2myisLQ[1_$.. !I! ..a_QeJillJi. and to revQIsfL.a 
permit. 

Q..	 IQ.J:tissgke or Cha.D.9.E3Jb.e_Q.Q1!_!IQ.!,.'lJje~_Qt any~orn!]1ission-etablished_oi1_.QL9a$....tield or unit 
th.9.tiL~thjf1 or near a storage reservoir's boundaries. 

7.	 IQ...9I~JIL fOL"9QQ~;Lcause! ex.c~p.tlQn~LjQ.lbis chapters r.~.qillrem n s an imp..!~!T1enti.!J.9. 
(yl~!b 

;Ja..22-04. Permit required· Permit transfer.G.~Q!.QgLc stor§g~U~_;;1.1!owed jtp.s!rmit!~d by the
 
commission. A..p_~rmlt ID£t..YJ1QJr~!lsferre.11jfth~Lc.9JnmiS$km con~ents.
 

~~22·05. Permit apP1!~~t.!.QJJ~J,_J~~..§J_._~_Q_~tsL..~nd_.prlorJ!le~.:. __~rbon dioxide storage
 
!!dlJJlot~tratlve fund.
 

L	 A person ClPP-M.!J9.J9.!:.Mermit shall: 

g,	 Comply with application requirements set by the commission. 

11,	 E£y. a fee in an amount set by the commission. The amount oftbJLfee must be set b 
rule and must be based on the commission's anticipated go~t of rocesJ>in9-J.t!~ 
~PP1iQ<ltIQIh."..I!JJ;Lf~Jl ...!!lustbe _g~osited in tl}.Q,J;i\rQQn d.ioxiqe storage admin.i.~tL~ 
hlnQ~ 

c,	 Pay to the commission the costs the Commission incurs in publishing notices tor I,hearings and holding hearings on permit applications. 

?,.	 ~!l...Qfocessing permit applications the cmI1.!Ilission shall give priority to storgg~Loperators 
~h.Qjt1!§ngtQ_$tQr.QcarQQn_giQK~J~,[QQ.y.~J;ijnNorth Dakota. II 

i 
38-22-0.§. "erml' hearing - HearlnQ....nQtlce. I 

1I 
I!1e commission shall hold a public he~U.!1g before issuing a permit. 

" 

Notice of the	 ...JQLJwO cOQsecutiY!3 weeks in the officialhearln...9-lI!Y§LQ~L.Q.JJ.bli~I]§,.Q Ii 
n~W$.P.i"!~IQLtt:lt;l..cQYntYQI.cQPnU~~_w1'1~m the s19.r:i"!g§. r~§~[Yoir is proPQsed to l:uU.pcated 
§[I.9j!l....anY_9th.~r neW§Qg~ the commissiQn require~PJJblic;;"gliQrLd.eadJi!l~:?._m!,J_$t complv. 
with ~ommis.JiiQn JequireITI~nt$, 

11 

jl 
lj
iIL ..................................._----------------------------­

---------_.. _-~----_._-
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3.	 t{QJ.lQ...EL.9tJb~ he.aril!qj!lJ:!.~tJ?§ ...glY~Jl to each minl;!aIJessee.>...JJlinemL9wller, and.p.Q!,g 
~pag!3_owner w!1hiO the storage reservoir and within one':"!J.fdf mile of thestorag~.J'§RsH.Y.Qir's 
boundaries. 

4.	 ~QJ!f:.~..qUhe hearing must be giv(!!}to .e.ach surfaG~.Qwl1t)LQfJ.~I1(j.QVf:lrtyingJb5L$tor<!ge 
reservoiLs.1IJ.!':twtl!."lin..QD~hg!.f.mj!f:l_Qf the reservoir's boundaries. 

fl,.	 r-:!Qtice oLthe t:!~~rjD9..mustJl~_ghlell.JQ any additional persons that the CQjllmission 
r~g1!irt).§~'1 

6.	 S!2..~iG.~LQf hearing IlQt,k:;.t)s re..QY!Lt)d_l2Y.Jhis section must conform to personal servl~.§1 
prQ\,dsjQ.Il$jll!~le. 4 of th.Ei...fiQ[t.!J.A.~ls.Q1f,l AlJ!es...QtQJvil.ErQcedure. 

II 7.., H.f:lp,rin.9.QQ~.C.:..E:..~ required by this section must comply. with ._ (;t~glin~..§etQY~p 
~ommission.

I 
{L He~iDg.. nQtices required by this section mlI~L.contC!i!lJb.§ information the.;CommissJon 

r r.§qu!r~· 

~8·22·Ql.!: ... PE!rmJt~Q.n~t,JU~liQ!1~ BefoI!2..j~$!.Jjr.1~L~j2~rmi.l_tl}~L~Qm.mi$.$!QJL$!:1~1I consult the I, ~ate .®P9Il!!1ent of hea!tb., 

!l 

Ii 
i ~ 38-22-08. Permit regulr~lJ1ents.BefQ!~ ...!§§.!,ljDgjtpermit, the comm!~.$jQ.n~!J;!I1Jind...;, 
Ii 

1,. That t!1e ..st9Ja9.~LQperatQr has complied with all n~qY![~m~flJ~LS.etQYJ!."l~CQIDm'.lision. 

~,. Th~t the ~torage_fadlity is_suUabl{;Lg,nctJ~~..$ibl~..tQLQ.arbon diQ.?5!.cte il}j~ction aQ.g storag~,,-

II 3.	 That th~ carbon pioxide to be storeQj~q!..£Lq!J.~!l.! th~tallows it to be safelv <!m:;L~ffici~.D..~Y 
stored in thEL~tgJag~ resef'Y.Qir... 

4.,	 Thg,t.ttJ~L$!Qrli.l.ge operator has made _li.l_g,Q.od-faith effo!U.Q...g~t the consentg.t all persons 
who OWn the storage reservoir's pore space. 

~	 That the storage operatOLh?s J>btained th~~Q..!J$ent of persons who own aLljl~st.si.:)(:ty 
percent of th.!2..stQ.m.9..(![!tS~(yQir·s pore space. 

~t	 Wb.!?ther the stor?g~.JgQ.ilitLCJ)JJtg.jn~L!;;Q.mmeI!~Jf!IJY ....Yl;!IY.aQ!!?__min.erqL~Lg,ng .....JLit does, a 
p_erm!1....m~e issued only if the commission is satisfied thaU.b.!?,j,oterests of the min..~lg! 
Qwners 9r miner~Ll~..!?S£l~'§. will not be adversely affected 9Lt!gYE;J;)§~n addr~§s~..Q. in.ED. 
arraJ).9.~m!?l1L,gnte.[~d into by the mineral owners or miDer I leS§~~s and the§..t9ra.9§ 
QQt).r~J9 r. li 

i! 
7.	 Jhat the proposed st9rage facilit~,-will.nQil.Q\!9rs~!'y. affect surface waters or formattQD§ ii 

I:jicontainingJr§.?!l.vv.El~L. 
H 

~.	 IhaLGarbon_.giQ2';id.e wULnot e.sc9Qe from the $.tgrgg~Ie~~Ci.Q.'L. Ii 
9.	 Itl91 sub~an~§..~.Jhat compromise the objectives of thl~ chaQter or the integrity Qts..stQrage II 

reservoir will nol t)J)1t)1..9...~9!.~9.~U: ..t)~_E;_rygj!.., 

~	 That the stQI?..99.....!99i!i!Y...WULr19L.end_C!nger.. l)ufTl.Jin _h~altQ..nor ._ynQy!y endanq~LJn~ I' 
t)!1ViroJJ:ITlartt, 

I: 
..t1,	 That the storage facility is in the public interest. 

:t2,	 It!gUI}§.bQr.j~Qn19Jgnd.YernQgU:~Qyo.ggrlesQf the_~tora9!LIese!Vo.k~[§_gefined._ ...I.!1~se f 

QQundaries must include buffer areas to ensure that the storage facility l~_..QQerat~JLsafely !and a:;LQontemplated. 

, 

II!
, 

..............................._---- ­
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13"	 ThaLlli.!L§torage operatQL'tIiII establish m.oo1torlt19 facilities ~nd pro OCQ.I~ to a~$,g~~".Jh~ 
locatiQJLgn~;Lm!9f~tion of car:ooILC:1ioxide ,inJected for storage a,m:lJQen$uJ~J~J?mpJi~JJ~e.wlth 
~II permit. statutQIY",a,IJl;L~gm!n~Jnittivereguiremen1$.; 

14"	 Jhat an nonconseI)Jj!J9.Q.Q!~ space own~I§..arELQL.will..p'e equit@ly cOJ.n...P.~!1~?ted. 

38-22..Q9~-P-ermit provlsIQD~.!. It}~c.QmlJli$siQn may include in a~r.rnjt.QLor(je.L.a,LL1tling§ 
nece$$.:'m~.J~L.9.m1Y. oIJUt!j~_Qha,P.Wl~§_oj:>jectives and to protect.£ng adjust the respective rights and 
QP'ligations oLQ~I$_o.ns aff~9tegJ~Y geologic sto!.~g~.: 

;3~-22-1 O. Amalg~m~Ung.prQJm!:ty-lntere.$'s. If a ..$.t9.I~ ...QP~La,tQLgQe.~ ....J].Ql.;Qb.ta,i!Ltbe.
 
9Q:lJsenL9Lall ersons wt:l9-~'tIn the storgR~JJ~§e.rY.oir·s pore sQ~~.L the .Qommi§§jQJ:!..JD.gY~re.q~jr~Jha,!


I the p.Qre .$pace ow act by nonconse,Dting owners be inclv.Qe.d_in..g$J.Qra,9.e.~a,Gllity_a,m:t.$..lJbJecLtq
 
q,fJo.lo.gLc.§tora,ge.;,
 

·1 ~~~~ .. 1l~ ...Q~~Jifi~~Je. When JtJ~ cQrn.mj§§i.9n issues a permit i shall also jSS.I"t~L!'!..<;:~~rtificate 
stating 1l1at the,Q~rmit has been issue9~Qescribingthe area cover~Q.-5!!l~Lcontaini.ng oth~r in!Q!!!Hltion 
the ~<;:~o.mmis~ion de~!J1s apprQQ!igt~.•~l]e commission shall file a cQPY of the certificate with the county 
re~Qr~er in the couoty or counties where the storage facj!i1Y~located. 

~Q:~2:1.2.......EI1YlrQnme(l~lJtr:.QI~!Qn • Reservoir IntegrIty!.
 

L	 Ih~_.commission shall take action t9_?JJsur~ that a storage facility does not cau~e pollution 
Qr create a nuisan.~~.~_.For th~..P1!r.p..Qi!.!LS of thj§.Qrovim9!L~ng.J.!:L_9.QQtrllJgother la'V\(§,. ca~n 
dioxide stored. and which~mEins in storage under ~ commi$§l()D....R~rmjt, is not .a.PQl1uta.nt 
nor..gQ,~S it constitute.a..nv!~n.ce. 

~, Th!Lcommissjon's authority in s.YJ2~~HQn.J does not limit the jur!§tdj,gJLQ.Q.ttillQ...Qy the state 
illm.!;l.ame.(1t of health. Noth!!1gJ~lse in this chapter limits the.ju.r.isdiG,U9JI!1 I by..tbe state

I Q.li~J1ment o.thQ!'!!th, 

3, The~o.mmi!?sion shall tak.~L..t:l.G!i()JLJo. ensure that substances that compromise theI. Q.9~.<;:tives of .tbl~...Q!}apt~.L.QLjhe.jntegrityof a storage res.Qrvoir ...Q~LnoLenter.1L~torage 
reservoir. 

4:	 The commis~on .$bf,lll take action to ensur~.Jh91Q9rborL.Qi()2Si.9J::l_g()e~.nQLeg:_aQe.J.rom a 
§tQggf:l~tq~i.Ii.~I 3.6:2.2:::.1.3. Pre~Qrv~\(QD of rights. Nothing in this chapter nooo&, is?J,llng, of ~.P!Zrmit: 

L	 prejudices the ri9-ht~J'Jlj;?[9P..&r1¥_9wn~rswi.thUJ.gl..~itQI~.9!;l.f~clJjJYJ.9 exercise rightsJtL<3.thay.ft 
not baen committed 0 a $jorage fac!!ily.."

I ?,	 Prevents a mineral owner or mi.nergLles§ee frQ.rrLgriliing lbJough or neaLa..$.t9rage 
reservoir to eXQ!gre for e:.tlld dev~lop mLf1~mll:) ... .Q!oyided the_gt1l!i.!Jgd~IQQ~!!~.on, and relgll~g 
activities comply with GQmmission reguireme.nts that PI!l$.e..!Y~_Ul!;U?lo.rage faciliti.s int~Ijty 
find prote~t this chapter's objectives. I 

I' 38-22-14t.-..J='tQ$ - carbQ"1._~19~J(tlL$.tomgQ....@mntL~Qmln.'$t@UY~~lY[lJL.:'._gQ.nttrlMlng I 
~QPIQPrl.at!.on! ;,

L	 Storage o~.r.<;!.lQ.~.$h.~1l pay the cQ.mmjssio.lL~l.eJ~...9n each ton of carbongjq?(jge injected 
for stora,gg.,- h f~Jn!J.st be in the amount set by commission rule. T..b.e..j:lmount mU.~lt?~ II 
based on th~L corrtmis ion's .an.ticipate<t eXP..en$.~.$..J'lqtJ1 ..~i.!LioJ,!.Y.Lj[l-I.e..Q!Jlating stQrag~ Ii 
facilities during ttleir con§lnJj:jip_n op ratkLl:Lq!.....gnd PrQ91Q.$ure phases. 

2.	 111.e...1e..e must be deposited in the carbon dioxide storage facility adminl~t[qtiy'e fund. T.!1e il 
fUnd must be maint~ineQj~§..sL$P~~lalJ!Jnd and alLl1lQOM in the fund is appropriated and 
m§Y_Q.e u.$.~Q.... onlY.. for defraying the commission's e~?nse.§..j!1..J~rocessJ~.!l1jt I 

\ 

11 
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qppHC5!tio!J.$;J:§9l,d19..t!Og.__$t9rq9El ... .fa(:iliti~? ...q!JIiJI9_th~jr construction, OQgH~,iQn~I.L..... (lng II:,Ple..f;.19$l,lrElPh<l.$Q~~~ng_making storage amount determinations under section 38:-_??:-?~. I.
The .Qoll1mi~$l(;:m.•_.!J.oy{~_YJ~L...throll.91Lit..9QQ.P~[9tiY.~. agr~~mElntwm1.~n()thElL?tg,t~L?gency, II 
maY.!J§e the fund to compensate the cooperating agency for ElE>~_nses the cooperalilJ.9 II 

I!I,~9.ElD(:yjn.QYf$J.tLC;;5!.[!yjng OULrElgyl?,t9.ry.JEl'§R()JI$ltJ!litiEl~Lthat agency m.E.Y-. havJLQver ? Ii 
$tora9-Eltg(:iJity-,-.i[lte[El~t.El~rned by the fund mu.~t be deposited the fund. 

38-22-15. Fees· Carbon dioxide trust fund - Continuing ap.P.r.QglJ~t!Qn, 

1.	 Storage CJQS1rators shall JL<l.Y the commission a fElEl. CJnJ~~chJoJ:L.Qt.c~r:b.QnQiQ.?Cig~tjniecteq 
fQL~torage. ThElfElEl.r.nu$Lt;>.Eljn.J!1El.~m.Q!J.llt set bYJ;:.Qmmi~sion rule, The (lrn.Quntrnust be 
Ql~.§ed on_lhe commission's anticipated expenses aS$.QG?teQ._w,itlUbElJQng:-term monitoring 
and management of a cIOSEl~t$..tq[agsU.acjHty, 

2.	 The fee must be deposited IrLlhEL@r.!2Qn_dio~k;l1' storSl..9.El.J~~ill!Yj.Y$.~J!Jncj",_.Th~ fund_01ust 1\ 
~r!1..~ID!~!n~9 as a special fund and all mOf:'-'~Y_ in the tund is apRrogriated and may be 
!Jsed only for defraying ~XQ~.nses the <;..omm~~§i...Q.rU.n<~J~r§_jnlorJg~!?!m,mgnilQr.ing and 
mana .~ment of a c1oseQ.,J?~ora e facilit _' The commis~ion, howev~L-t!J!QIJ.9h_..il 
~QP?r9.t!y~.~greement with another state agency, may uS~-1.beJlJngJo..J;:.9.!!!Qensatethe 
cooperating ag~n.QYJ.QL~~.!'J§Q~Ub!LC_QQPElr~.1ing_.!lgen..9YIncurs in carrying qut r~gyl~tQJ)' 
r.El.?QOn.~!RW.ti?? that agency may have over a st9g~~2~GiJitY.,__JQ1Qres! ear.ned by the fund 
must be deposited in the fund. 

3~~_22::1.6! ._TIJI~.JQ_vG.il.r1:)Q!LgIQ~lg~, Ib~_,$tQmg!LQPElmtQr_I1~~Ltit'-El,.1Q.JbJLG~IQQn dioxide 
jD.iQ~ted into and stored in_a storage .rg~ervoir and holds tiUe until the comml~.$ion i~$ues a certificate of 
projeGLGQ.!!lQ!Qt!o.l1:_..Y.Y.bile the storage operator holds title, the operator is liqQ~~()1._g0y'...ggm.9ge the 
carboru:tlq,xide may causel including damqge caused_by carbon dioxide that es.capesJ[Q.mJh?_~19rage 
facility. 

38-2~-1Z~_.C.Qrt!fJ.kaJuf rqJQ~t(;.QmR!J~Jlon - Relea~..::,_Irans1er Q1 t!1l~and_custogy, 

.1"	 After carbon dioxide injections into a reservoir end and upon application_._RY_ the storage 
Q,Qem19L.lhe _commissigIL§..I:J_all consider issy,iOQ.jl cer!i:ftca1~LQtQf.Qj.ElQt.c~mpletiQ.!1: 

2.	 The certificate may only be issued after public notice and he~rlr)..9Jb~(;.9mmi§§jgn sh~~l! 

establish notice rJ~gyir~.m~nt§.191J!Jis..!lE2m-~£!9..,. 

3.	 The C;,ertiflcate ma~ only be issued after the commission ha~S9n§lJlted .. with the.J!1S!1£! 
~egartment of health.. 

~..:.	 11"8 c~rtific~lEl._m.9Y_.nQlpej§.§'yed until at lea~Lt§.rLy~..s...Jlft~.L~.9mOndioxide iruectlQn~ 
~_rn;i 

S.,	 The cC!rtificate m~y ..gDJY..t2E?j§~JJ..tlgJ! the s1~:m:lge op§n~toG 

a.	 Is in full comgliance with all laws governing the storage fC!.c.J.litY,. 

b.	 Sho~s thaLl1_I:l~~L9.QQr.El~ed __ i;l,1l pending _claims regarding thL$J9r9ge faci!ttts 
QP~JalioJ1. 

I, 
G" ~!JoV't ..;U.!J9.Ltb~ storl;!ge..r..e.S.El!Y.Q!.r is r~asonably ~>sQ§.kl~.Q.J.Q ..IE2tain t!Je~Ji!(Qon dioxide 

stored in it. 

.........._-----_....._-_..._._-------------------------_.....­

I 

mailto:IrLlhEL@r.!2Qn_dio~k;l1
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4c	 Shows thq~,Dl~U;:,~!p,.QnJ::llo?<idein the storage reservoi!:.JJas Q~ome s!&R.le._S.tQ.r~Q 
Ggr.!xm"QjQ~lde j~L~lgQ~?_ it iUs essentially stationary or, if it is migrating or may

I 
P	 migrate. that any migration.wlL~ltf1lik~!Y.tQ.,c.rQ§S tbJL$iorgg~,rE;t$.~rY,QlrJLQJJndg_ry,,-it 

E:l" ~bJ?1¥.§J.IJSltall wells, equipment, and facilitiesJQ_b~ use(jjnJb~ postclosure period are 
11 ID99~_,~onditionand retain mechanical integri!y: 

f."	 §bowsJhat it has plugged Wgl!s, ref!'loved equiPm~nUng,J9Q!llt~.§>,gnd....9.Q.mp.I.E:lJed 

I:	 reclamation WQIK.~s eqv~re(~Lb.Y_the cOl1Jmj§~Ql1, 
i 

6.	 Qnce ~Lc.,ertificate is issued: 

~,	 Iille.lo the storage facility and to the stored carbon dioxide transfers, without payment 
of any compensation, to the §tf1.te<I 

b.	 TitJg acquiCeQ.l>-yJhe stat~jncJlJ,gesgILr!gl}lLand int!tl:e.§l$jn,j!D.(;L~!Lre§pom!1QHii~§)1 
associated.wIlt:!, thJ~ stoCE:ld carbon dioxide. '!

I'
Ii C, IhE:l§torage..Qgerator and all gersons whQ.,generated anyJnjected carbon dioxideJ3.re 

released from all regYJ.?i.Qr:yJJ~.gyj!ements associated with the_~QI.9.9~tqcili~ 

9.:,	 Any bonQ§J~Qstedby the storage operator must be released. 

e",	 M91Jlt.Qrirl9.~j~[I!1...man~gjng the storage facility is the state's resgonsibili1Y.._l(Lb.e. 
OV rs~en by the commission until such time as the federal government assumes 
respom~jbillty forJt!.~19.09::termmonitoring and management of stQr~ge facilities. 

38-22-18. Pgn~!tl9$-'! 

J,	 ~§on who vlQ!gl~~~,miLQ(Q'!{ision of this chapter or a commi~$I911.r!Jle oJ order undeLthi~ 
~hcmt~l§.s1!bi~ct !O.a civil penalty imposed by the commission QL~~QYr1 not to exceed 
!'Nelve th.Qu~£tnd ltY.~LhlJfl..Qre,(L__901,!9.r~J9.UacJ:t_Qft.en~~lJ.Q._eactLday·~._ytQ!~!!Q.nj§..~ 
sepatC!te "Qfte!Ise.:...J~~yiJ:lg the penalty does not ma~.eJegal anJ~!~9.al aC!.fiQ,LJelieve a 
person on whom the penal'tYl~jmP-Q.sed from cQrrectingJtl~L~9Iation or from liabilitY.Jor 
9.~mages caused b-YJ!1e..'t!Q.latioD-'. 

2.	 In determil1iJJ9.Jh~amount of the penalty, the commission shall consideJ~ 

9<	 JhEL!l~l!,Jl~ of the violation, including its circumstances~.5!.n~;t.,gmy'Uy" and the.bp.z~r<:t.Qr 
potential hazard to the pUQlic's or a private person's health, safety, and e-Gonom!G 
welfare. 

b,	 The economic or environmenta~ harm caused by the violation. 

<l"	 Ihe_.eQQnQII1k:__Y-~!.~~L.9I other advant~Q.e..gg!neQ_"by the person committmg,_tb.e 
vJol9,tion. 

;	 d. The history of..Qrevious violations. 
1 

e,	 Ih.EHlmgul1t necessary to ~eter tu.wl.EL'!(lQI~tioI1s~II 
t.	 Efforts to correct the violation. II 
9".	 Qtrrer IlJgner.§.lli~1!~~L«;l..9!J!re~, 

II ~fl-22-19L.fnlU~J1.~Jutre~!lve1Y..P-LQ1~itcj~"~ 

Ii
Ii 1,	 IJ]l~ ch~pter dQ.?'§" not @J2!Y..J9_gPP!i~;;t.tions filed with the G.Q.mmis~!on proposi.lliL1Q use 

(::arQ.on_diol5!g~JQL~nenJ:l~I)"9.~.Q!I.Qrgas.recovery_QLQj~ct,rather such ap..Qligations will Qe 
processed under chap-ter 38-08. 

II 
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2.	 The commission may aUQ\\! an enhanced oil or gas reCQY.!tnUlmj~~~U~~~oJJ'I'.ert.~J~:L~ 
storag~ tacil!ty,.lnJ~QnsjQ.E2.nngwh~tt!~Lt.Q~PPrQY.EL~tCQnyeLsion..andJJp.on conversion, thEt 
QIQvisions of this ch~J!t~U1l1d its implemelltil19..1yles apply, but if du..r!.!J.9..Jhe.G.9nyersion 
P(9.c;e$.~n.ique circumstances aris~.LJhe__cQmml~iQnJ.JQ better ensure that the chapter's 
QQleetives.gre fulfillEt(;tJ11~ waive such provision.s and mClyjmpose aq9.I!Lon_~!ones. 

~~b22.:2Q. CQQ~rative agreements and contrag.$.~ 

L.	 The._comml~$ion m~Y.J~I!.ter into agf@.ements with other government~.go\l.~mrnententities, 
~nd state agel}~'~.$JQLthe purpQ$~ of c~rrYlnll out this chapter's objectlY_e_S-,u 

I ~ 

!i 2.	 Th~~omrQi~~!.9J:l..rna.Y..Jrrlter into c.QntracJ~LwillJ_mivatepe!so..n§.Joassist it in carryi!19..Q'dt 
this ~1Jm?ter:$ objectives. l,Jnl ss--.the eire mstan~es reqUire otherwise, the commissionII 
shg!~1. in entering s.!!C13_.c;..ontracts,iollow the ro ass set ouLin....secttQ!l..3fJ::QfJ::Q4A·.Jt.anII el1J.,g.menqy existsJh.~.--9ommission may enter cQnt(ac;:!~_W'J.\bQ.lJtp'ubli<;:notice and withoutII 
competitiVE! P[Q911J.9..,.II 

~.Q:-22-21. Trust§.J.JD~QnOR.QnQ~r~~!!~l(lt of trade. CoopeJ:9.tiY..5LQP~ration of a storage f£lciliiY.I p~rmitted by the QQ.romission do~ .!Jot violate North Dakota st~lty.l~s relating to trusts. monopolies, or 
I restraint ottr.!!.(;t~., 
II 

~8-21-22. Partlel aUon of ubllc~..JJJj~re$j:s. The entity or ofticiClL~ontrollingstate interests or 
th..§. interests of polltj~ suPdlyis.tons is authori~ed.tQ....GQns.eJ:lt to and participate in_fLmt.Q.!ogic storage II., 
Pf.QleGL 

~ I 
n 38-22-2~. DetermllJJn.g storage amounts ~J;~~rQQn..9l'e~~mS. :.Fee.-I 

L	 Ib..~.J~ommis.~..I....J!!J.ggr-proe~dJJIEZ$ and_criteria it may adopt, shall dete..1..m!n~.Jt!!LamQJl.nt 
ot inJecte<;:LG..grn..Q!1 dioxide .stQI~sLi.1l a re,$ervoir that has been orjs.J2.~ing_..u.s(:d for an 
enhanc oil or gas -reco e ...Q[.oiecl. The commission maYJJ§1L_.lJ1g/:$.e._$.uch a 
deJ~1..Q}il1~tt9Jl1Q!...~_~rbon dioxid~$.tQ(~.UJ}g!1Llhis <:;tL~l~r, 

g~	 The purpgse for d~l~rminjng stof£l.mLJlmOun -is f iii usi 9 the d G..9..r:QQn 
dlQxide fOJ such rna r §. tarQQn <:;.!:..~ts, allowances. trading, emjs.§i.QJJ~Lanocations, and 
.Q..f.f.~~J$.._~_nd tor otheL~mil~r.P!![Q9~s_es..:.. 

~:..	 Jhe commistliorLrn~_Char.iliL~~asQ!lab!~LJ~eto the person r~Q.Y.~~~ing a stQ!9~ 
determination. Th~Jg~ must be set by rule. 

4.	 Fees the co_mr:n1S$.io.!'L r€Gf;.i~$...Jor storage determinations rn!d.a.b.g._J,i!i!QQJ;i.!t~Q.joJo th~ 
carR9n dic:p<!Q.e storage facility admini$trCltiv fum;1,. 

SECTION 2. REPEAL. Section 38-08-24 of the North Dakota Century Code j,s repealed. 

ii 
!I 
Ii
!I
Ii 

r, 
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_.fJ. Jb<3:Jr:::=::ruYlL
Speaker of the House	 'I 

~-t?~ ..l..• wi,.!,.&....k ) 
C	 iet Clerk of the Ho se 

This certifies that the within bill originated in the Senate of the Sixty-first Legislative Assembly of North 
Dakota and is known on the records of that body as Senate Bill No. 2095.j 

I
I	 Senate Vote: Yeas 47 Nays o Absent o 

House Vote: Yeas 92 Nays 1 Absent 1 

Received by the Governor at ~:«9 .p M. on __ . ----'a.~.?"'":...::.'"-'-\-""\ ,2009. 

I, Approved at~1:.~.f..M. on _ _____ _. ~(L ..~-, 2009. 
I' 
:1 

" 

Filed in this office this crJ=-__ day of -----lili~I..lJJcl-..l...<i..	 , 2009.11.­

at	 d: t/,3 o'clock _:e_ M. 

IJ . .i()
I/6J{i;f!!l..A--­

Secretary of ~ 

.....................__ __ _---_ .._--------------------_ ­




