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COMMISSION ON LEGAL COUNSEL FOR INDIGENTS
MINIMUM ATTORNEY PERFORMANCE STANDARDS
JUVENILE DEPRIVATION AND
TERMINATION OF PARENTAL RIGHTS MATTERS
Performance Standard 1.1 — The Objective and Function of the Performance Standards

These standards are intended to service several purposes. They are intended to encourage
public defenders and other appointed counsel to perform to a high standard of representation and
to promote professionalism in the representation of indigent clients in juvenile deprivation and
termination of parental rights matters. The Standards are intended to alert counsel to courses of
action that may be necessary, advisable, or appropriate, and thereby to assist attorneys in
deciding upon the particular actions that must be taken in each case to ensure that the client
receives the best representation possible. The Standards are also intended to provide a measure
by which the Commission can evaluate the performance of individual attorneys, and to assist the
Commission in training and supervising attorneys.

These standards are intended to be used as a guide to professional conduct and
performance in juvenile deprivation and termination of parental rights matters. They are not
intended to be used as criteria for the judicial evaluation of alleged misconduct of defense
counsel; however, they may or may not be relevant in such judicial evaluation, depending upon
all the circumstances.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 1.1.



Performance Standard 1.2 - Interpretation of the Performance Standards

The language of these Standards is general, implying flexibility of action which is
appropriate to the situation. Use of judgment in deciding upon a particular course of action is
reflected by the phrases “should consider” and “where appropriate.” In those instances where a
particular action is absolutely essential to providing quality representation, the Standards use the
words “should” or “shall.”” Even where the Standards use the words “should” or “shall,” in
certain situations the lawyer’s best informed professional judgment and discretion may indicate
otherwise.

There is an unending variety of circumstances presented by juvenile cases and that this
variation in combination with changes in law and procedure requires that attorneys approach
each new case with a fresh outlook. Therefore, though the Standards are intended to be
comprehensive, they are not exhaustive. Depending upon the type of case and the particular
jurisdiction, there may well be additional actions that an attorney should take or should consider
taking in order to provide zealous and effective representation.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 1.2.



Performance Standard 2.1 - Legal Training and Experience of Counsel

An attorney appointed by the Commission to represent clients in juvenile deprivation and
termination of parental rights matters, whether as a contract counsel or as a public defender, shall
be licensed to practice law in the State of North Dakota.

An attorney who undertakes representation of clients as an appointed counsel in juvenile
deprivation and termination of parental rights matters should have sufficient legal training and
experience to provide effective representation. In order to provide quality representation, an
attorney should be familiar with the substantive criminal and juvenile law, and with the Juvenile
Court Act and case law interpreting it. Counsel should also be familiar with relevant federal
law. Appointed counsel has a continuing obligation to stay abreast of changes and developments
in the law, to meet the necessary requirements to maintain their license, and to meet any
requirements set by Commission for training.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 2.1.

See also: 42 U.S.C. §§ 620-679 (Adoption and Safe Families Act); 45 C.F.R. Parts 1355-
1357 (ASFA Regulations); 25 U.S.C. §§ 1901-1963 (Indian Child Welfare Act); 25 C.F.R. Part
23 (ICWA Regulations); 44 Fed. Reg. 67, 584 (November 26, 1979) (Guidelines for State

Courts: Indian Child Custody Proceedings).



Performance Standard 2.2 - Other Training and Experience of Counsel

In additional to legal training and experience, an attorney who undertakes representation
of clients as an appointed counsel in juvenile deprivation and termination of parental rights
matters should have sufficient experience, training and skill in areas such as communication
techniques with children and adolescents to provide quality representation. Counsel should
develop a basic knowledge of child development and adolescent brain development; cultural and
ethnic differences as they relate to child rearing; alcohol and drug abuse; domestic violence;
sexual, physical, and emotional abuse; and how children may be affected by abuse, neglect, and
dependency. Counsel should be familiar with available programs and services that can aid
children, parents, and families.

Adapted from: NC Commission on Indigent Defense Services Performance Guidelines
for Appointed Counsel in Juvenile Delinquency Proceedings at the Trial Level, Guideline 2.2
(Dec. 14, 2007); NC Commission on Indigent Defense Services Performance Guidelines for
Attorneys Representing Indigent Parent Respondents in Abuse, Neglect, Dependency and

Termination of Parental Rights Proceedings at the Trial Level, Guideline 1.3 (Dec. 14, 2007).



Performance Standard 3.1 - Accepting Appointments - Adequate Time and Resources

Before agreeing to act as counsel or accepting an appointment, counsel has an obligation
to make sure that counsel has available sufficient time, resources, knowledge and experience to
offer effective representation to a defendant in a particular matter. If it later appears that counsel
is unable to offer effective representation in the case, counsel should move to withdraw.

If counsel’s caseload is so large that counsel is unable to satisfactorily meet these
performance standards, counsel shall inform the Supervising or Lead Attorney of counsel’s
public defender office (if counsel is a public defender) or the Director of the Commission on
Legal Counsel for Indigents (if counsel is an attorney otherwise assigned to cases by the
Commission), and the court or courts before whom counsel’s cases are pending. If a Supervising
or Lead Attorney of a public defender office determines that the caseloads for his or her entire
office are so large that counsel is unable to satisfactorily meet these performance standards, the
Supervising or Lead Attorney shall inform the court or courts before whom cases are pending
and the Director.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 3.1.

Also considered: ABA Formal Ethics Opinion 06-441 (May 13, 2006).



Performance Standard 3.2 - Accepting Appointments - Conflicts

Counsel should be alert to all potential and actual conflicts of interest that would impair
counsel’s ability to represent a client.

Counsel should identify those potential clients for whom representation would constitute
an ethical conflict as soon as possible. When a case assignment is made, the attorney should
conduct an initial intake interview/consultation with the client where the attorney first inquires as
to whether the client knows of any other persons who are, or who may become clients of the
attorney. The attorney should then (assuming that no conflicts have as yet been identified) ask
about the specifics of the incidents, which may lead to the identification of other conflicts. If a
conflict is identified, the interview should end at that point.

If there is a conflict, the attorney should submit a conflict form to the lead attorney for
that judicial district, or to the Commission, if there is not a lead attorney, and a different attorney
will be assigned. If the attorney has made an appearance before the court, the attorney should
also move the court to withdraw, and/or submit a substitution of counsel, whichever is the
court’s preference.

If a conflict develops later during the course of representation, counsel has a duty to
notify the client and move to withdraw from the matter.

Commentary: The majority of the language of this standard was previously adopted by
the Commission at its October 27, 2006 meeting as “Policy Regarding Conflicts.”

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 3.2.

See also: “Policy on Assignment of Conflict Cases by Public Defender Offices,” adopted
by the Commission at its October 27, 2006 meeting, “Policy on Withdrawal,” adopted by the
Commission at its March 16, 2007 meeting.

Form: “Conflict Reassignment”



Performance Standard 4.1 - General Responsibilities - Contact with Client

Counsel should take all reasonable steps to maintain adequate and appropriate contact
with a client throughout the proceedings. When the client is subject to a court order or case plan,
counsel should attempt to communicate regularly with the client to assess whether the client is
performing as he or she should pursuant to the order or plan. If counsel loses contact with a
client, counsel should made a reasonable effort to reestablish contact, which may entail seeking
information from family members, social services, law enforcement, probation officer and other
sources.

Counsel has the obligation to keep the client informed of the progress of the case in a
timely manner, where it is possible to do so. Counsel should take all reasonable steps to ensure
that the client is notified in advance of all court dates. Counsel, when representing the parent in
the matter, should provide the client with copies of all petitions, court orders, case plans, and
other important documents in the case.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 4.1, NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at

the Trial Level, Guideline 1.4 (Dec. 14, 2007).



Performance Standard 4.2 - General Responsibilities - Acting Diligently and Promptly
Counsel should act with reasonable diligence and promptness in representing a client.
Counsel should avoid unnecessary delay in the disposition of cases. Counsel should not

misrepresent facts or otherwise mislead the court in order to obtain a continuance. Because
children are often displaced during these proceedings and because of the deadlines imposed
under state and federal law, counsel should attempt to avoid continuances by any party for
frivolous reasons. Counsel should object to continuance motions by other parties where
necessary and appropriate.

Counsel should be punctual in attendance at court and in the submission of all motions,
briefs and other papers. Counsel should emphasize to the client and all witnesses the importance
of punctuality in attendance in court.

Counsel should not carry a workload, that, by reason of its excessive size, interferes with
the rendering of quality representation, endangers the client’s interest in the speedy disposition
of the matter, or may lead to the breach of professional obligations. Counsel should not accept
an appointment in one case for the purpose of delaying trial in another case.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 4.1; NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at
the Trial Level, Guideline 1.4 (Dec. 14, 2007).

See also: NDCC § 27-20-22 (Summons) (timing of hearing).



Performance Standard 4.3 - General Responsibilities - Acting Ethically

All attorneys are expected to act ethically at all times. As with all members of the bar, a
public defender or other counsel appointed by the Commission is an officer of the court. An
attorney should not intentionally misrepresent matters of fact or law to the court. Counsel
should disclose to the tribunal legal authority in the controlling jurisdiction known to counsel to
be directly adverse to the position of the client and not disclosed by opposing counsel.

Counsel should adhere to the North Dakota Rules of Professional Conduct and other
guidelines of professional conduct stated in statutes, rules, court decisions, codes or canons.
Counsel has no duty to execute any directive of a client which does not comport with law or such
standards.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 4.2.

See also: Comment to N.D.R. Prof. Conduct 6.2 (“[a]n appointed lawyer has the same

obligations to the client as retained counsel . . ..").



Performance Standard 4.4 -General Responsibilities - Acting in Accordance with
Commission Standards and Policies

Public defenders and other counsel appointed by the Commission should abide by the
standards and policies adopted by the Commission on Legal Counsel for Indigents.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 4.3.



Performance Standard 5.1 - Attorney-Client Relationship - Role of Counsel

The primary role of a public defender or other counsel appointed by the Commission is to
provide zealous and quality representation for their clients. Counsel should seek the lawful
objectives of the client and should not substitute the attorney’s judgment for that of the client in
those case decisions that are the responsibility of the client.

Counsel should advise the client regarding the probable success and consequences of
adopting any posture in the proceedings and give the client the information necessary to make an
informed decision. Counsel should consult with the client regarding the assertion or waiver of
any right or position of the client.

Counsel should consult with the client as to the strategy and means by which the client’s
objectives are to be pursued and exercise his or her professional judgment concerning technical
and legal tactical issues involved in the representation.

Counsel has an obligation to abide by ethical norms, to act in accordance with the rules
of the Court, and pursuant to the Standards and Policies of the Commission.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 5.1.



Performance Standard 5.2 - Attorney-Client Relationship - Candor Toward Client

Counsel should advise the client with complete candor concerning all aspects of the of
the case, including a candid estimate of the probable outcome.

Counsel should not intentionally understate or overstate the risks, hazards, or prospects
of the case to exert undue influence over the client’s decision as to the client’s decisions.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 5.2.



Performance Standard 5.3 - Attorney-Client Relationship - Clients with Limited Capacity

Counsel owes the same duties of loyalty and confidentiality to a client who is of limited
capacity as it owed to a client who is not; counsel owes the same duties of loyalty and
confidentiality to a juvenile client as is owed to an adult. When a client’s capacity to make
adequately considered decisions in connection with the representation is limited, counsel should
act in accordance with Rule 1.14 of the North Dakota Rules of Professional Conduct.

Counsel should be familiar with the procedures for requesting appointment of a guardian
ad litem for a juvenile. Counsel should consider requesting appointment of a guardian ad litem
in the appropriate case.

Adapted from: NC Commission on Indigent Defense Services Performance Guidelines
for Attorneys Representing Indigent Parent Respondents in Abuse, Neglect, Dependency and
Termination of Parental Rights Proceedings at the Trial Level, Guideline 1.5 (Dec. 14, 2007);
NC Commission on Indigent Defense Services Performance Guidelines for Appointed Counsel in
Juvenile Delinquency Proceedings at the Trial Level, Guideline 2.1 (Dec. 14, 2007).

See also: NDCC § 27-20-48 (Guardian ad litem); N.D.R. Prof. Conduct 1.14 (client

under a disability).



Performance Standard 5.4 - Attorney-Client Relationship - Incarcerated Clients

Counsel should understand that an incarcerated client can actively participate in his or
her case. Counsel should investigate whether the client is being held in a facility that offers
parenting, anger management, or other classes that may be required under the client’s case plan
or court order. If necessary, counsel should make arrangements with the prison or jail for a
contact visit between a service provider and the incarcerated client. Counsel should consider
attempting to involve the client’s prison or jail social worker or case manager in the process, in
order to identify relevant services that might be available within the prison or jail.

Unless otherwise directed by the client, counsel should take steps to ensure that a
transport order is issued to have the client brought to court for all hearings. If such is not
possible, counsel should consider alternative means of communication between the court and the
client, including a telephone conference call during the hearing, or a deposition of the client
before the court date.

Unless inappropriate under the circumstances of the case, counsel should encourage an
incarcerated client to write letters, send small gifts or cards to the child, pay small amounts of
child support if possible, and otherwise attempt to maintain contact with the child despite the
incarceration.

Adapted from: NC Commission on Indigent Defense Services Performance Guidelines
for Attorneys Representing Indigent Parent Respondents in Abuse, Neglect, Dependency and

Termination of Parental Rights Proceedings at the Trial Level, Guideline 1.6 (Dec. 14, 2007).



Performance Standard 6.1 - Initial Case Activities - Meeting with Client/Scheduling Initial

Intake Interview

If counsel has been appointed to represent a child who is in detention, counsel or a
representative of counsel should meet with the child within 24 hours after assignment to the
case. Counsel or a representative of counsel should contact any other client within 72 hours after
assignment to the case, in order to schedule an initial interview with the client.

Commentary: It is understood that in some situations, counsel or a representative of
counsel will not be able to meet with a child in detention within 24 hours after assignment.
Under such circumstances, counsel or counsel’s representative should attempt to contact the
child by telephone to inform the child of the representation, to answer any immediate questions,
and to inform the client of when counsel or counsel’s representative will meet with the client. If
contact cannot be made by telephone, the client should be sent the information by mail.

The initial contact with a client who is not in detention may be by telephone or mail.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 6.1.



Performance Standard 6.2 - Initial Case Activities - Initial Intake Interview

A. Preparation:

Prior to conducting the initial interview the attorney should, where possible, obtain and

review copies of any relevant documents which are available, including a copy of the petition,

and determine the grounds for alleging deprivation or for seeking termination of parental rights.

B. In addition, where the child is detained or in shelter care, the attorney should:

1.

be familiar with the legal criteria for placement of a juvenile in detention or
shelter care, and for seeking release therefrom; and

be familiar with the different types of prehearing release conditions the court may
set and whether private or public agencies are available to act as a custodian for

the child’s release.

C. Conducting the Interview:

1.

The purpose of the initial interview is to acquire information from the client
concerning the case, and to provide the client with information concerning the
case. If the parent is the client, counsel should also explain the client’s options,
and to determine the client’s expressed preferences.

Counsel should ensure at this and all successive interviews and proceedings that
barriers to communication, such as differences in language or literacy, be
overcome. Counsel for a juvenile client should communicate with the child in a
matter that will be effective, considering the child’s maturity, intellectual ability,
educational level, special education needs, and physical, mental and emotional
health. If possible, counsel should obtain from the client all release forms
necessary to obtain client’s medical, psychological, education, military, prison
and other records as may be pertinent.

Information that should be acquired may include, but is not limited to:



b)

d)

g)

h)

)

general information about the client, including his or her family and social
support, and house, transportation, financial, employment and
immigration status (if applicable);

general information about any physical or mental health problems, or
alcohol or substance abuse, which may have contributed to the allegations
and/or impair the client’s ability to work toward reunification;

information about the client’s criminal or juvenile court history, if any,
and any prior involvement with the Department of Human Services.

the existence of any companion criminal charges against the parent arising
out of the same facts or circumstances alleged in the juvenile petition,
including the names of any appointed or retained criminal defense
counsel;

the client’s version of the facts and circumstances surrounding the
allegations and the client’s view of any possible defenses;

information about any potential relative placements, including contact
information and relevant background information, such as any substance
abuse or criminal history;

information about the current visitation schedule between the parent and
child if the child is not in the parental home, and the client’s wishes
regarding visitation;

information about services provided prior to removal of the child from the
parental home, if any, as well as services that might have avoided the need
for removal if they had been provided;

any evidence that should be preserved;

any photographs relevant to the defense of the allegations that may exist

or should be taken as soon as possible; and



k) the names and locating information of any witnesses, and the client’s
consent to contact those persons.

Information to be provided to the client, may include, but is not limited to:

a) an explanation of the scope of representation which will be provided;

b) an overview of the juvenile court process and actors, the possible time-line
of the case, and an explanation that the client’s level of effort and
cooperation will be taken into account by the court;

C) an explanation of the attorney-client privilege and possibly instructions
not to talk to anyone about the facts of the case without first consulting
with the attorney. Counsel should explain to the client the attorney’s
position concerning the client discussing the case with social workers, the
GAL, any foster parents, and other persons outside of counsel’s presence,
and should ask to be informed of all such contacts. Counsel’s position
regarding contact with other parties should take into account the
seriousness of the allegations, whether the client appears capable of
determining if contact will be beneficial or detrimental to his or her
interests, the need for social workers to have access to the client without
unnecessarily delaying reunification efforts, and counsel’s ethical
obligations to the client. Regardless of counsel’s position on third party
contact with the client, the attorney should instruct the client not to sign
any documents presented by any party, including a proposed case plan,
without first consulting with counsel.

d) the nature and elements of the allegations in the petition;

e) how counsel can be reached and when counsel plans to next have contact

with the client;



g)

h)

)

k)

an explanation that the client should make and keep appointments with the
attorney, appear in court when required, and maintain a phone number,
address, or both where the attorney can reach the client;

the requirements of the case plan and the possible consequences of failing
to abide by the plan;

any recommended evaluations or treatment and the possible consequences
of failing to obtain them;

the parent’s right to visitation;

the role of any foster parents and the importance of developing a positive
relationship with them, if possible; and

the names of any other persons who may be contacting the client on behalf

of counsel.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 6.2; NC Commission on

Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent

Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at

the Trial Level, Section 2 (Dec. 14, 2007).

See also: NDCC § 27-20-51 (Inspection of court files and records), id. § 27-20-52 (Law

enforcement and correctional facility records).



Performance Standard 6.3 - Initial Case Activities - Release from Detention or Shelter
Care

Unless contrary to the expressed interests of the client, counsel for a juvenile client shall
attempt to secure the prompt release of the client from detention or shelter care, under the
conditions most favorable and acceptable to the client.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 6.3; NC Commission on
Indigent Defense Services Performance Guidelines for Appointed Counsel in Juvenile

Delinquency Proceedings at the Trial Level, Guideline 4.1 (a) (Dec. 14, 2007).



Performance Standard 6.4 - Initial Case Activities - Matter Assigned to Referee

If the matter is assigned to a juvenile referee, counsel should determine if, due to the
complexity of the matter, or for other reasons, the matter should be heard by a district court
judge. If counsel makes such a determination, counsel should file a timely written request to
remove.

See also: N.D. Sup. Ct. Admin. R. 13, § 8 (Removal from Referee).



Performance Standard 7.1 - Investigation and Preparation - Independent Investigation
A. Counsel has a duty to conduct an independent case review and investigation of the

allegations in the petition, which may include, but is not limited to:

1. Review of all pleadings and applicable statutes and case law;
2. Review of all social service and court files; and
3. In-depth interview(s) of the client. If not previously conducted, an in-depth

interview of the client should be conducted as soon as possible and appropriate
after appointment of counsel. The interview with the client should be used to
obtain information as described above under the performance standards
applicable to the initial interview of the client.

B. If applicable, counsel should obtain and review all previous court files concerning the
child. If necessary, counsel should seek a court order authorizing access.

C. Counsel should make all reasonable efforts to obtain relevant information in the
possession of third parties, such as the Department of Human Services, law enforcement,
and any GAL. Counsel should make prompt requests for such information, which may
include, but is not limited to physical evidence, social service records, medical or mental
health records or reports, substance abuse treatment results, information about the client’s
attendance at anger management and parenting classes, and information about the client’s
education, employment, and housing status. Where appropriate, counsel should ask the
client to sign necessary releases allowing counsel access to confidential information.

D. Counsel should identify all potential witnesses and determine priorities regarding persons

to interview. Potential witnesses may include, but are not limited to:

1. mental health workers who have worked with the parent or child;
2. school personnel;
3. law enforcement;

4 physicians;



5. relatives;

6. neighbors and landlords;

7. employers;

8. caseworkers;

0. foster parents and other caretakers;
10. alcohol and drug counselors;

11. ministers and priests;

12. parenting instructors; and

13. the child or children who are the subject of the petition.

If potential witnesses are represented by counsel, the attorney should obtain permission
from that counsel and the interview should take place in the presence of counsel, unless the
witness waives that right. If counsel for the parent determines that it is necessary to interview
the child or children, counsel should be careful to utilize interviewing techniques that are age
appropriate and take into account the alleged abuse or deprivation the child may have suffered.

E. Counsel should determine whether any of the following should be brought to the
immediate attention of the GAL, and/or the court:

1. possible placements for the child, including potential relative placements;

2. services that might enable reunification or physical placement of the child in the

parental home while the another entity retains legal custody, if applicable;

3. the client’s wishes regarding visitation; and
4. the parent or child’s immediate physical and mental needs, if any.
F. Counsel should evaluate the efforts made to reunify the parent and child and, if

appropriate, ask that needed services be provided, such as:
1. mental or physical exam of a party;
2. a modification or increase in visitation;

3. relative placement of a child;



4. funds, transportation, or other services aimed at assisting the parent in
overcoming the conditions that led to the filing of the petition and in pursuing
reunification.

Counsel should maintain documentation of all requests for services and the agency’s

response.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 7.1; NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at
the Trial Level, Guideline 2.4 (Dec. 14, 2007).

See also: NDCC § 27-20-51 (Inspection of court files and records), id. § 27-20-52 (Law
enforcement and correctional facility records); N.D.R. Prof. Conduct 4.2 (Communication with

person represented by counsel).



Performance Standard 7.2 - Investigation and Preparation - Case Plans

Counsel should be aware that a case plan may have been entered into between the parent
and the Department of Human Services prior to the filing of a petition, in an attempt to avoid
filing.

Counsel for the parent should review any proposed or signed case plan with the client to
among other things, verify that it requires services and service providers that are appropriate and
tailored to the needs of the client and that it conceivably could be completed within the time
allowed by the plan. Counsel should consider negotiating with the department about the specific
requirements of the proposed case plan if, after consultation with the client, counsel believes that
modifications to the required services, the service providers, or the time frame for completion
would be favorable to the client. If possible, counsel should ask the department to provide a list
of approved service providers and allow the parent client to choose an appropriate provider from
the list. Counsel should also consider negotiating with the department about the extent of and
limitations on information that will be given to the department in reports by service providers in
order to facilitate a therapeutic relationship between the parent client and the service providers.

Counsel for the parent, after consultation with the client and taking into account the
client’s objectives and needs, should advise the client whether to agree to and sign a proposed
case plan, and/or whether to sign a proposed case plan after crossing through those items with
which the client disagrees, or after writing modifications on the plan. If counsel and the parent
client agree that the client will not sign a proposed case plan, counsel should instruct the client to
write on the case plan “refused to sign on advice of counsel.” Counsel should also advise the
client that a refusal to sign a proposed plan may cause the department to view the client as
uncooperative and may be admitted into evidence and relied upon by the court.

Whenever a case plan is signed, counsel for the parent should advise the client of his or

her responsibilities under the plan, and of any potential consequences of not following the plan.



If it later becomes relevant that the client could not have completed an objective of a
signed case plan within the time allowed, counsel for the parent should consider gathering
evidence for presentation at the next hearing about the impossibility of performance.

Adapted from: NC Commission on Indigent Defense Services Performance Guidelines
for Attorneys Representing Indigent Parent Respondents in Abuse, Neglect, Dependency and

Termination of Parental Rights Proceedings at the Trial Level, Guideline 2.6 (Dec. 14, 2007).



Performance Standard 7.3 - Investigation and Preparation - Formal and Informal

Discovery Procedures

Counsel has a duty to pursue as soon as practicable discovery regarding to the case and to

pursue such informal discovery methods as may be available to supplement the factual

investigation of the case.

Counsel should consider seeking discovery of the following items:

1.

the complete files of the Department of Human Services, including any social
worker’s notes and reports about every contact with the parent, child, and any
other person material to the case;

the complete files of the GAL for the child;

police records and reports;

records in the possession of medical or mental health professionals, with a release
from the client;

records in the possession of alcohol or substance abuse treatment facilities, with a
release from the client;

school records for the child and/or the parent, with a release from the client; and
impeachment evidence, such as prior convictions or similar evidence of other

misconduct by or bias of a witness.

If discovery is not timely provided to counsel, counsel should consider filing a motion to

compel production and/or seeking a continuance of the applicable hearing.

Counsel should be aware that the court may deny, restrict, or defer discovery in a

juvenile case. If counsel’s discovery requests are denied, counsel should ask for an in camera

inspection by the court and submit affidavits or statements in support of that request. Counsel

should preserve any discovery issues for appeal by making any necessary objections on the

record and making any appropriate offers of proof.



If counsel receives discovery requests from any other party, counsel should comply with
the requests to the extent required by the North Dakota Rules of Civil Procedure and should
object to any requests that do not tend to elicit admissible or relevant information. If necessary
and appropriate, counsel should consider seeking a protective order from the court.

Counsel should be generally familiar with federal law providing that medical records
regarding an evaluation, diagnosis, or treatment for alcohol or substance abuse are confidential
and may not be released or disclosed without the patient’s consent or a court order that meets
federal requirements. If counsel is aware of any such relevant records regarding the client,
counsel should ask the client to execute a release form.

Counsel should be generally familiar with federal law prohibiting the release of
educational records without the student’s consent if he or she is now 18 years of age or older, a
parent’s consent if the student is still under 18 years of age, or a court order that meets federal
requirements. If counsel is aware of any such relevant records regarding the child or the
respondent parent, counsel should ask the client to execute a release form.

Commentary:  Juvenile matters are civil matters, and discovery procedures are
presently controlled by the North Dakota Rules of Civil Procedure.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 7.2; NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at
the Trial Level, Guideline 2.10 (Dec. 14, 2007).

See also: NDCC § 27-20-51 (Inspection of court files and records), id. § 27-20-52 (Law
enforcement and correctional facility records); N.D.R. Civ. P. Part V (Depositions and

discovery).



Performance Standard 7.4 - Investigation and Preparation - Duties Regarding Physical
Evidence

In a juvenile deprivation or termination of parental rights matter, counsel may receive
physical evidence from the client, his or her friends and relatives, the police, or the prosecution.

Counsel who receives a physical item under circumstances implicating a client in unruly,
delinquent, or criminal conduct should disclose the location of or should deliver the item to law
enforcement authorities only if required by law or court order, or as provided in this standard.

Unless required to disclose, counsel should return the item to the source from whom
counsel received it, except as provided in this standard. In returning the item to the source,
counsel should advise the source of the legal consequences pertaining to possession or
destruction of the item. Counsel should also prepare a written record of these events for his or
her file, but should not give the source a copy of such record.

Counsel may receive the item for a reasonable period of time during which defense
counsel intends to return the item to the owner; reasonably fears that return of the item to the
source will result in destruction of the item; reasonably fears that return of the item to the source
will result in physical harm to anyone; intends to test, examine, inspect, or use the item in any
way as part of defense counsel’s representation of the client; or cannot return it to the source. If
counsel tests or examines the item, he or she should thereafter return it to the source unless there
is reason to believe that the evidence might be altered or destroyed or used to harm another or
return is otherwise impossible. If counsel retains the item, he or she should retain it in counsel’s
law office in a manner that does not impede the lawful ability of law enforcement authorities to
obtain the item.

If the item received is contraband (an item possession of which is in and of itself a crime,
such as narcotics), counsel may suggest that the client destroy it where there is no pending case
or investigation relating to this evidence and where such destruction is clearly not in violation of

any criminal statute. If such destruction is not permitted by law or if in counsel’s judgment he or



she cannot retain the item, whether or not it is contraband, counsel should disclose the location
of or should deliver the item to law enforcement authorities in a manner that does not pose an
unreasonable risk of physical harm to anyone.

If counsel discloses the location of or delivers the item to law enforcement authorities, or
delivers the item to a person other than the client, counsel should do so in a way designed to
protect the client’s interests.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 7.3.



Performance Standard 7.5 - Investigation and Preparation - Theory of the Case

During case review, investigation and preparation for hearing, counsel should develop
and continually reassess a theory of the case. A theory of the case is one central theory that
organizes the facts, emotions, and legal bases in support of the client’s position. The theory of
the case furnishes the basic position from which counsel determines all actions in a case.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 7.4; NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at

the Trial Level, Guideline 2.2 (Dec. 14, 2007).



Performance Standard 8.1 - Preliminary Proceedings - Detention/Shelter Care Hearing

Where the child is detained or in shelter care, counsel should take steps to see that the
detention/shelter care hearing is conducted in a timely fashion.

In preparing for the hearing, the attorney should become familiar with the allegations of
the petition, the statutory basis for detaining or placing a child in shelter care, and factual
information available concerning whether the appropriateness of detention or shelter care.

Counsel should prepare the client for the hearing.

Counsel should know the detention facilities, community placements and other services
available in the jurisdiction.

Counsel should consider using the testimony at the hearing as a discovery tool, and elicit
as much information as possible with regards to the facts and circumstances of the case.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 8.2; Georgia Performance
Standards for Juvenile Defense Representation in Indigent Delinquency and Unruly Case (May
5, 2006), Performance Standard 7.

See also:. NDCC §27-20-14 (Detention of child - Juvenile Drug Court Exception); id. §
27-20-15 (Release or delivery to court); id. § 27-20-16 (Place of detention); id. § 27-20-17

(Release from detention or shelter care - Hearing - Conditions of release).



Performance Standard 9.1 - Prehearing Motions - The Decision to File Motions

Counsel should consider filing an appropriate motion whenever there exists a good-faith

reason to believe that the client is entitled to relief which the court has discretion to grant.

The decision to file pretrial motions should be made after considering the applicable law

in light of the known circumstances of the case. Among the issues that counsel should consider

addressing in a prehearing motion are:

1.

2.

the detention of the child;

defects in the petition, and timing of any hearings, and the possibility of bringing
a motion to dismiss the petition;

discovery obligations;

motions to divulge the identity and contact information of witnesses and others

motions for medical, psychological or psychiatric evaluations; and

Counsel should withdraw a motion or decide not to file a motion only after careful

consideration, and only after determining whether the filing of a motion may be necessary to

protect the client’s rights against later claims of waiver or procedural default. In making this

decision, counsel should remember that a motion may have many objectives in addition to the

ultimate relief requested by the motion. Counsel thus, should consider whether:

1.

the time deadline for filing prehearing motions warrants filing a motion to
preserve the client’s rights, pending the results of further investigation;

changes in the governing law that might occur after the filing deadline which
could enhance the likelihood that relief ought to be granted;

later changes in the strategic and tactical posture of the case may occur which

affect the significance of potential pretrial motions.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 9.1; NC Commission on

Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent



Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at
the Trial Level, Guideline 2.8 (Dec. 14, 2007).

See also: NDCC § 27-20-24 (2) (Conduct of hearings) (“If the hearing has not been held
within the time limits, or any extension thereof, required by subsection 1 of section 27-20-22, the
petition must be dismissed); N.D.R. Civ. P. Part Ill (Pleadings and Motions); N.D.R. Civ. P. 37

(Failure to make or cooperate in discovery); N.D.R. Ct. 3.2 (Motions).



Performance Standard 9.2 - Prehearing Motions - Preparing, Filing, and Arguing

Motions should be filed in a timely manner, should comport with the formal
requirements of the court rules and should succinctly inform the court of the authority relied
upon. In filing a prehearing motion, counsel should be aware of the effect it might have upon
the timely disposition of the matter.

When a hearing on a motion requires the taking of evidence, counsel’s preparation for the

evidentiary hearing should include:

1. investigation, discovery and research relevant to the claim advanced;

2. the subpoenaing of all helpful evidence and the subpoenaing and preparation of
all helpful witnesses;

3. full understanding of the burdens of proof, evidentiary principles and trial court

procedures applying to the hearing, including the benefits and potential
consequences of having the client testify; and
4. familiarity with all applicable procedures for obtaining evidentiary hearings prior
to the dispositional hearing in the matter.
Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 9.2.

See also: NDCC § 27-20-18 (Subpoena); N.D.R. Ct. 3.2 (Motions).



Performance Standard 9.3 - Prehearing Motions - Continuing Duty to File Prehearing
Motions
Counsel should be prepared to raise during the subsequent proceedings any issue which
is appropriately raised prehearing, but could not have been so raised because the facts supporting
the motion were unknown or not reasonably available. Furthermore, counsel should be prepared
to renew a prehearing motion if new supporting information is disclosed in later proceedings.
Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney

Performance Standards - Criminal Matters, Performance Standard 9.3.



Performance Standard 10.1 - Negotiations - General Duties

After appropriate investigation and case review, counsel should explore with the client
the possibility and desirability of reaching a negotiated settlement of the matter rather than
proceeding to a contested hearing. Counsel should be aware of, and make sure the client is
aware of the possible dispositions the court may order if the child is found to be deprived, or in a
termination of parental rights matter, the effect of such a judgment terminating parental rights.
Counsel should discuss with the client the goals the client seeks to achieve, and should
thoroughly inform the client of his or her alternatives, the chances of prevailing at a hearing, and
the advantages, disadvantages, and potential consequences of any negotiated disposition.

Counsel should keep the client fully informed of any continued negotiations and
promptly convey to the client any offers made by for a negotiated disposition. Counsel shall not
accept any agreement without the client’s express authorization.

If the parent client also faces criminal charges arising out of the allegations in the
juvenile petition and the parent attorney does not represent the client in criminal court, the parent
attorney should consult with the parent’s criminal defense attorney. However, the decision to
consent to a judgment ultimately rests with the client

The existence of ongoing tentative negotiations should not prevent counsel from taking
steps necessary to preserve the client’s rights nor should the existence of ongoing plea
negotiations prevent or delay counsel’s investigation into the facts of the case and preparation of
the case for further proceedings, including adjudication.

Adapted from: ND Commission on Legal Counsel for Indigents Minimum Attorney
Performance Standards - Criminal Matters, Performance Standard 10.1; NC Commission on
Indigent Defense Services Performance Guidelines for Attorneys Representing Indigent Parent
Respondents in Abuse, Neglect, Dependency and Termination of Parental Rights Proceedings at

the Trial Level, Guideline 3.1 (Dec. 14, 2007); id. Guideline 3.2.



See also: NDCC § 27-20-30 (Disposition of deprived child); id. §27-20-44 (Termination
of parental rights); id. § 27-20-45 (Proceedings for termination of parental rights); id. § 27-20-
46 (Effect of order terminating parental rights or appointing a legal guardian); id. § 27-20-47

(Disposition upon termination of parental rights).



Performance Standard 10.2 - Negotiations - Strategies

In developing a negotiation strategy, counsel should be completely familiar with

concessions that the client might offer as part of a negotiated settlement, including, but not

limited to:

not to proceed to hearing on the merits of one or more of the allegations in the
petition;

to decline from asserting or litigating any particular prehearing motions;

an agreement to fulfill specified dispositional conditions; and

stipulating to the admissibility of evidence that requires the use of live witnesses,

where the information is known to be admissible and relevant.

Counsel should be completely familiar with benefits the client might obtain from a

negotiated settlement, including, but not limited to an agreement:

1.

2.

to dismiss or reduce one or more allegations in a petition;

to dismiss one or more related criminal charges;

that, with the agreement of the court, a specified disposition will be entered; and
that the petitioner will take, or refrain from taking, at the ti